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SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 239 


[Release Nos. 33-6331; 34-18007; IC-11888; 
File No. S7-893] 


Reproposal of Comprehensive 
Revision to System for Registration of 
Securities Offerings. 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Proposed rulemaking. 





SUMMARY: The Commission is 
republishing for public comment three 
proposed forms to be used to register 
offerings of securities under the 
Securities Act of 1933. The three 
proposed forms would constitute the 
basic framework for registration 
statements under the Securities Act, 
with different levels of disclosure and 
delivery requirements applicable for 
different levels of companies registering 
offerings of securities. Republication of 
these and related proposals is intended 
to afford the public an opportunity to 
consider in a comprehensive manner the 
various elements of the Commission's 
integrated disclosure system. This 
action is a significant part of the 
Commission's program to integrate the 
disclosure systems under the various 
Federal securities laws and to simplify 
and improve the disclosure requirements 
imposed under these systems. 


DATE: Comments should be submitted 
on or before October 30, 1981. 


ADDRESSES: Comments should be 
submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 
Comment letters should refer to File No. 
S7-893. All comments received will be 
available for public inspection and 
copying in the Commission's Public 
Reference Room, 1100 L Street, N.W., 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
William H. Carter or Catherine Collins 
McCoy, (202) 272-2589, Office of 
Disclosure Policy, Division of 
Corporation Finance, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Commission is:reproposing for comment 
three new registration statement forms 
to be used to register offerings of 
securities under the Securities Act of 
1933 (the “Securities Act”) (15 U.S.C. 77a 
et seq.). These three new forms, which 
are denominated Forms S-1, S—2 and S- 
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3,' would replace the most widely used 
registration statement forms and would 
constitute the basic framework for 
Securities Act registration.* 


I. The Integrated Disclosure System 


New Securities Act registration forms, 
designated Forms A, B and C, previously 
were proposed on September 2, 1980.* 
As discussed more fully below, these 
earlier forms have undergone 
substantial revisions, both as the result 
of commentators’ suggestions * and 
further study by the Commission. 
Accordingly, proposed new Forms S-1, 
S-2 and S-3 are the culmination of the 
Commission's efforts to adopt three 
basic registration forms which 
implement its comprehensive integration 
program and improve and simplify 
disclosure requirements where possible. 

The concept of integrating the various 
disclosure systems under the Federal 
securities laws has been the subject of 
theoretical discussion for quite some 
time.* It was long been ciear that the 
transaction-oriented framework of the 
Securities Act and the disclosure system 
which has developed thereunder often 
overlap with, and produce disclosure 
duplicative of, that prepared 
independently in response to the status 
oriented framework of the Securities 
Exchange Act of 1934 (the “Exchange 
Act”) (15 U.S.C. 78a et seg.) and the 
continuous disclosure system operating 
thereunder. 


‘These three forms replace those originally 
proposed in Securities Act Release No. 6235 
(September 2, 1980) [45 FR 63693], hereinafter 
referred to as the “ABC Release”, as proposed 
Forms A, B and C. Form S-1 replaces Form C and 
serves the same function as existing Form S—1 (17 
CFR 239.11), i.e., it is the form used for Securities 
Act registration where no other form is authorized 
or prescribed. Form S-2 replaces the Form B as 
proposed in September of 1980 and is the “middle 
tier” form, roughly comparable to existing Form S-7 
(17 CFR 239.26). Finally, Form S-3 replaces the Form 
A proposed in the ABC Release and is analogous to 
existing Form S—16 (17 CFR 239.27). 

*If proposed Forms S—1, S-2 and S-3 are adopted 
by the Commission the existing Forms S~1 and S-2 
would be replaced and existing Forms S~7 and S-16 
would be rescinded. At this time there is no Form S- 
3, the previous Form S-3 having been rescinded 
effective April 27, 1981 (Securities Act Release No. 
6299 (March 18, 1981) [46 FR 18947}). 

* See ABC Release. A copy of the summary of the 
comments to this release, which summary was 
prepared by the staff of the Commission, has been 
placed in File No. S7-849 and is available for 
inspection and copying (hereinafter “Summary of 
Comment”). 

*A total of 114 commentators submitted one or 
more letters of comment on Forms A, B, and C. 
While cost considerations preclude a 
comprehensive discussion of these letters, the 
explanations of elements of the new Forms S-1, S-2 
and S-3 which appear below, particularly those 
which constitute changes from Forms A, B and C, 
often refer to commentators’ suggestions. 

® See. e.g., Cohen, “Truth in Securities Revisited,” 
79 Harv. L. Rev. 1340 (1966). 


The Commission’s integration 
program involves a comprehensive 
evaluation of the disclosure policies and 
procedures underlying the Securities Act 
and the Exchange Act with a view 
toward integrating the information 
systems under those Acts so that 
investors and the market place are 
provided meaningful, nonduplicative 
information both periodically and when 
securities distributions are made to the 
public, while the costs of compliance for 
public companies are decreased. In 
addition, this program utilizes the 
concept of encouraging registrants, on a 
voluntary basis, to combine their formal 
Commission filings with their informal 
corporate reports to security holders and 
to the public. 

The crucial task in developing an 
integrated disclosure system is to 
determine the answers to two 
fundamental questions: 

(1) What information is necessary for 
decision-making both in the context of 
the distribution of securities and in the 
context of the trading markets? and 

(2) Under what circumstances and in 
what form should such information be 
disseminated to shareholders, investors 
and the market place? 

The need to identify what information 
is material to investment and voting 
decisions is a continuing one in the field 
of securities regulation. As mentioned 
above, integration, as a concept, 
involves a conclusion as to equivalency 
between transactional [Securities Act] 
and periodic [Exchange Act] reporting. If 
a subject matter constitutes material 
information (other than a description of 
the transaction itself), then generally it 
will be material both in the distribution 
of securities and to the trading markets. 

Moreover, requirements governing the 
description of such subject matter 
should be the same for both purposes. 
As an example, if a management's 
discussion of the financial statements is 
important for transactions involving 
distributions, then it would be equally 
important for an informed trading 
market. Thus, both prospectuses and 
periodic reports should include this 
information, and requirements for its 
content should be essentially the same. 
This principle of equivalency has led to 
the development and expansion of 
Regulation S-K, discussed more fully 
below, a technical device designed to 
consolidate in one regulation uniform 
disclosure requirements utilized by both 
Securities Act and Exchange Act forms. 
It also has led to improving the quality 
of reports under the Exchange Act, a 
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trend that started in 1970 when Form 10 
was amended.® 

Integration consists, however, of more 
than the concept of equivalency of 
reportable material information under 
both Acts. It also involves answers to 
the second question posed above: under 
what circumstances and in what form 
should this information be disseminated 
to shareholders, investors and the 
marketplace? Equivalency alone might 
suggest that all the information 
contained, for example, in a Form 10-K 
should also be reiterated in all 
prospectuses. However, integration also 
in predicated on the fact that 
information regularly is being furnished 
to the market, in part, through periodic 
reports under the Exchange Act. This 
information is evaluated by professional 
analysts and other sophisticated users, 
is available to the financial press and is 
obtainable by any other person who 
seeks it for free or at nominal cost. To 
the extent that the market uses this 
information, and it is adequately 
reflected in the price of a registrant's 
outstanding securities, there seems to be 
little need to reiterate this information in 
a prospectus in the context of a 
distribution. The fact of market 
availability of information for 
sophisticated users also allows the 
exploration of other values in addition 
to cost reductions afforded through non- 
duplication, including readability and 
effective communication in specific 
contexts.? 

These proposals should be considered 
together with the other elements of the 
Commission's integration program, some 
of which were adopted previously and 
some of which are being proposed (or 
reproposed) today. Of the earlier 
rulemaking actions the following are 
particularly relevant: (1) the adoption of 
amendments to Form 10-K (17 CFR 
249.310), Regulation S-K (17 CFR 229), 
and Rule 14a-3 {17 CFR 240.14a-3) 
relating to the annual report to security 
holders,* amendments which reduce 
duplicative disclosure and facilitate the 


® Securities Exchange Act Release No. 8996 
(October 14, 1970) [35 FR 16537]. These revisions 
were proposed in Securities Exchange Act Release 
No. 8681 (September 15, 1969) [34 FR 14236] in 
response to recommendations of the “Report and 
Recommendations to the Securities and Exchange 
Commission from the Disclosure Policy Study, 
Disclosure to Investors, A Reappraisal of 
Administrative Policies under the 1933 and 1934 
Acts” (March 1969). 

7For a more comprehensive discussion of the 
integration program, including its legislative and 
administrative background and the characteristics 
of the securities markets and the technology of 
information dissemination which were considered 
in shaping the proposals, see ABC Release. 

‘Securities Act Release No. 6231 (September 2, 
1980) [45 FR 63630], (hereinafter referred to as the 
“10-K Release"). 
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integration of the disclosure systems 
under the Securities Act and Exchange 
Act, as well as the “formal” and 
“informal” disclosure systems; ° (2) the 
adoption of amendments to Reguation 
S—X (17 CFR 210) to establish uniform 
financial statement instructions for 
certain forms and reports required to be 
filed pursuant to the Securities Act and 
the Exchange Act; '° (3) the adoption of 
amendments to Regulation S-X to 
eliminate, to the extent possible, the 
differences between the requirements of 
that Regulation and the requirements of 
generally accepted accounting principles 
(““GAAP"] in order to facilitate 
integration of the “formal” and 
“informal” disclosure systems; " (4) the 
adoption of amendments to Form 10-Q 
(17 CFR 249.308a) to make quarterly 
reporting on this Form both complement 
and update annual reporting on Form 
10-K; '? and (5) the adoption of Form S- 
15 (17 CFR 239.29), an experimental 
simplified form for the registration of 
securities issued in certain types of 
business combinations which utilizes 
the concept of multiple document 
delivery.’® 

Seven other major proposals or 
reproposals are being published today. 
First is the reproposal of the Regulation 
S-K amendments originally published 
for comment last December based on a 
sunset review of the Guides for the 
Preparation and Filing of Registration 
Statements and Reports under the 
Securities Act and the Exchange Act 
(“Guides”).'* As proposed today, 
Regulation S-K would be the repository 
of uniform content requirements relating 
to substantially all of the information to 
be set forth in registration statements 
and annual and other periodic reports 
required pursuant to the Securities Act 


®The new Form 10-K purposely was structured to 
facilitate integration with the annual report to 
security holders. This purpose apparently is being 
fulfilled. A recent informal survey conducted by the 
Commission staff indicates that in the first four 
months of its use: 38.9% of the registrants surveyed 
incorporated all or part of their annual report 
description of business into their Form 10-K; 14.0% 
incorporated all or part of their description of 
property; and 73.0% incorporated all of part of their 
financial statements (these particular figures are 
based on a sample of 777 registrants). 

Securities Act Rel No. 6234 (September 2, 
1980) [45 FR 63682]. 

" Securities Act Release No. 6233 (September 2, 
1980) [45 FR 63660). 

Securities Act Rel 
1981) [45 FR 12480}. 

9 Securities Act Release No. 6232 (September 2, 
1980) [45 FR 63647], hereinafter referred to as the 
“S-15 Release.” 

‘This reproposal, h referred to as the 
“Regulation S-K Release,” is being made in 
Securities Act Release No. 6332 (August 6, 1981). Its 
predecessor release, hereinafter referred to as the 
“Guides Release,” was Securities Act Release No. 
6276 (December 23, 1980) [46 FR-78}. 
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and the Exchange Act. This 
comprehensive proposal, together with 
proposed new Forms S-1, S—2 and S-3, 
revises the system of registration under 
the Securities Act, integrating it to the 
fullest extent possible with the 
Exchange Act system and with informal 
corporate communications. The 
proposal is designed to iniprove the 
organization and rationality of 
Regulation S-K by classifying the items 
by subject matter. As reproposed, the 
Regulation would be subdivided into the 
following nine classifications: (1) 
General; (2) Business; (3) Securities of 
the Registrant; (4) Financial Information; 
(5) Management and Certain Security 
Holders: (6) Registration and Prospectus 
Provisions; (7) Exhibits; (8) 
Miscellaneous; and (9) List of Industry 
Guides. The existing items of Regulation 
S-K would be renumbered and 
relocated, with minimal change, 
according to subject matter. In addition, 
the Regulation would be expanded 
significantly. Certain disclosure 
requirements now located in the Guides 
would be added to it, as would certain 
provisions currently contained in 
Regulation C (17 CFR 230.400 through 
230.494), and the Guides, other than 
those relating to specific industries, 
would be rescinded. Also added to 
Regulation S-K would be certain 
disclosure items which are now common 
to various Securities Act registration 
forms and Exchange Act forms and 
which would no longer have to be 
repeated in each form. 

Second is the proposal of amendments 
to Regulation C, commencing the 
Commission’s “sunset” review of this 
Regulation. ** In general, this proposal 
would rescind certain rules which are 
outmoded, revise other rules to clarify 
them or increase their utility, delete 
rules which are being transferred to 
Regulation S-K and add new rules and 
definitions where needed, such as by 
consolidating, in one regulation, 
definitions which currently are scattered 
throughout various Securities Act 
registration forms. 

Third is a reproposal of a new rule 
designed to clarify and expand the 
availability of delayed or continuous 
offerings (“shelf” offerings) of securities 
under the Securities Act.’* 

Fourth is a proposed Securities Act 
rule designed to provide guidance to 
underwriters and others as to what 


% Securities Act Release No. 6333 (August 6, 
19181), hereinafter referred to as the “Regulation C 
Release.” 

6 Securities Act Release No. 6334 (August 6, 
1981), hereinafter referred to as the “Shelf 
Registration Release.” Comments were previously 
solicited on such a rule in the Guides Release. 


SEC DOCKET/289 








constitutes a “reasonable investigation” 
and a “reasonable ground for belief” 
under Section 11(b) of the Securities 
Act.'7 In addition, this release 
reproposes certain provisions regarding 
the effective date of information 
incorporated by reference in a 
registration statement and the treatment 
of modified or superseded statements, 
which address the concerns of 
underwriters over potential Section 11 
liability for a registrant's Exchange Act 
filings which they had not helped to 
prepare but which are incorporated by 
reference into a registration statement. ’® 

The fifth proposal involves a policy 
statement and rulemaking proposal 
concerning disclosure of security ratings 
for debt securities, convertible debt and 
preferred stock in registration 
statements and reports. '® The 
Commission believes this proposal is 
particularly relevant since proposed 
Form S-3 utilizes, as one of its eligibility 
criteria, the security ratings of the debt 
being offered. 

The sixth release proposes 
amendments to a number of rules, forms, 
and schedules under the Exchange 
Act.?° These proposed amendments 
would include amendments to Form 8-K 
(17 CFR 240.308) to improve the 
reporting of current information under 
the Exchange Act, an essential element 
in the integrated disclosure system. In 
addition, the release contains other 
proposed amendments which make 
necessary changes to conform 
schedules, rules and forms to the 
additional changes being proposed 
today, primarily those proposed in the 
Regulation S-K Release. The release 


"Securities Act Release No. 6335 (August 6, 
1981), hereinafter referred to as the “Section 11 
Release.” 

'S These provisions were originally proposed as 
amendments to Form S-16 (they were proposed 
again in the ABC Release) and would: (1) deem the 
effective date of documents ‘incorporated by 
reference into regist ts on that Form 
to be the date of the y Tae ee 8 initial filing with 
the Commission; (2) deem a statement in a 
document incorporated by reference into the 
registration statement on that Form not to be part of 
the registration statement if the statement has been 
modified or superseded in the registration statement 
or in subsequently filed documents which are 
incorporated by reference into a registration 
statement on that Form; and (3) provide that the 
making of a modifying or superseding statement 
shall not be deemed an admission that the modified 
or superseded statement constituted a violation of 
the federal securities laws. Securities Act Release 
No. 5923 (April 11, 1978) [43 FR 16677], hereinafter 
referred to as the “S-16 Release.” 

'® Securities Act Release No. 6336 (August 6, 
1981), hereinafter referred to as the “Security Rating 
Release.” A concept release on this subject was 
published in Securities Act Release No. 5862 
(November 3, 1977) [45 FR 58414]. 

» Securities Act Release No. 6338 (August 6, 
1981), hereinafter referred to as the “Exchange Act 
Coordinating Release.” 
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also includes proposed amendments to 
the safe harbor rules for projections 
under the various securities acts and 
proposes the rescission of several rarely 
used forms. 

The seventh proposal involves 
amendments to conform existing 
Securities Act forms to the changes 
being proposed in the Regulation S-K 
Release # and in this release. In 
addition, it proposes the rescission of 
several rarely used forms. 


II. Overview 


Under the proposed registration 
statement framework, registrants would 
be classified into three categories: (1) 
companies which are widely followed 
by professional analysts; (2) companies 
which have been subject to the periodic 
reporting system of the Exchange Act 
for three or more years, but which are 
not widely followed; and (3) companies 
which have been in the Exchange Act 
reporting system for less than three 
years. The first category would be 
eligible to use proposed Form S-3, which 
relies on incorporation by reference of 
Exchange Act reports and contains 
minimal disclosure in the prospectus. 
This form is predicated on the 
Commission's belief that the market 
operates efficiently for these companies, 
ie., that the disclosure in Exchange Act 
reports and other communications by 
the registrant, such as press releases, 
has already been disseminated and 
accounted for by the market place. The 
second category would be eligible for 
Form S-2, which represents a 
combination of incorporation by 
reference of Exchange Act reports and 
presentation in the prospectus or in an 
annual report to security holders of 
certain information. The third category 
would use Form S-1, which requires 
complete disclosure of information in 
the prospectus and does not permit 
incorporation by reference. As with the 
present system, a company eligible to 
use Form S-3 could also use either of the 
other forms and a Form S-2 company 
could also use Form S-1 and, for certain 
offerings, Form S-3. While the eligibility 
criteria for each category are based on 
the proposals and specific inquiries in 
the ABC Release, they would represent 
a distinct departure from both the 
proposals and the present system. 

Currently, the availability of Form S-7 
or Form S-i6 is predicated on a 
combination of factors, relating to 
Exchange Act status and experience, 
economic indicia and market criteria. 
The conditions for use of Form S-7 


*! Securities Act Release No. 6337 (August 6, 
1981), hereinafter referred to as the “Securities Act 
Coordinating Release.” 


include the registrant's status under the 
Exchange Act, minimum periods of 
being subject to the reporting provisions 
of that Act and having filed the required 
reports in a timely manner, the 
transmittal of an annual report to 
security holders in certain situations, the 
absence of specified defaults over a 
thirty-six month period anda minimum 
net income of $250,000 for three of the 
last four fiscal years, including the most 
recent fiscal year.” To use Form S-16 in 
a primary offering for cash, a registrant, 
in addition to complying with the 
conditions of Form S-7, is required, 
among other things, to have a minimum 
value of voting stock held by non- 
affiliates (hereinafter referred to as 
float”) of $50 million.” In contrast, the 
proposed framework markedly reduces 
or eliminates those criteria relating to 
the “quality” of the registrant, and 
premises eligibility generally on 
dissemination of information in the 
market place, as represented by the 
length and nature of compliance by the 
company with the reporting 
requirements of the Exchange Act, and, 
with respect to proposed Form S-3, on 
the registrant's float.** 

The Commission believes that the 
standards of Exchange Act experience 
and float are more appropriate than the 
quality of the registrant in determining 
the type and amount of disclosure which 
is set forth in the prospectus delivered to 
investors. In the Commission's view, the 
“quality” of the registrant indicia, such 
as net income, are more appropriately 
disclosure matters, rather than criteria 
for eligibility to use a form. Thus, the 
eligibility criteria are designed to 
recognize the realities of the 
marketplace by matching a registrant to 
the form which will furnish investors 
with the appropriate disclosure for 
delivery in the prospectus. 

Proposed Form S-3 recognizes the 
applicability of the efficient market 
theory to the registration statement 
framework with respect to those 
registrants which usually provide high 
quality corporate reports, including 
Exchange Act reports, and whose 
corporate information is broadly 
disseminated, because such companies 
are widely followed by professional 
analysts and investors in the market 
place. Because these registrants are 
widely followed, the disclosure set forth 
in the prospectus may appropriately be 
limited, without the loss of investor 


22 General Instruction A to Form S-7. 

3 General Instruction A to Form S-16. 

* A further classification is made under the 
eligibility requirements of proposed Form S-3, 
utilizing factors relating to the securities being 
offered and the offerees involved. 


Volume 23, No. 5, August 18, 1981 





protection. to information concerning 
the offering and material facts which 
have not been disclosed previously. The 
abbreviated disclosure is made possible 
by the use of incorporation by reference 
of the registrant's Exchange Act 
information into the prospectus. Because 
of the abbreviated disclosure, the utility 
of proposed Form S-3 is limited to 
widely followed companies. Based on 
the comments to the ABC Release, 
consultations with the investment 
community discussed below and the 
Commission's experience, the number of 
widely followed companies is not large 
and is much smaller than the number of 
companies currently eligible to use Form 
S-16. Since the length of reporting 
experience under the Exchange Act does 
not ensure widespread market 
following, a different criterion for Form 
S-3 eligibility is necessary. The 
proposed float requirement is designed 
to correlate the use of abbreviated Form 
S-3 to widely followed registrants. 

As proposed, fewer companies would 
be able to meet the float requirement for 
primary offerings on Form S-3 than 
currently are eligible to use Form S-16. 
The Commission believes, however, that 
the contraction in the use of Form S-3 
will not disadvantage companies which 
formerly were able to use Form S-16. 
These companies will be able to use 
Form S-2, which will be available to any 
company which has been in the 
reporting system for three years. A 
liberalization of current Form S-7, 
proposed Form S-2 is designed for 
improved readability by streamlining 
disclosure requirements and allowing 
certain disclosure obligations to be 
satisfied either through the delivery of 
the annual report to security holders or 
by presentation of comparable updated 
information in the prospectus. More 
specifically, the financial statements, 
management's discussion and analysis 
and the brief business description 
required by proposed Form S—2 are 
identical to those already presented in 
the annual report to security holders. 
Moreover, it is contemplated that the 
processing time under the Commission's 
selective review system will be 
comparable for both Form S-2 and Form 
S-3.75 Additionally, Form S-3 will be 
available to any Form S-2 registrant for 
oiferings of debt securities which have 


*® Under the Commission's selective review 
system primary emphasis is placed on periodic 
reports filed under the Exchange Act. See SEC 
News Digest (November 17, 1980). Currently, a “full 
review" of a Form S-7 takes approximately the 
same time as that for a Form S—16 since in both 
cases all the filings in both registration statements, 
which represent the same amount of disclosure 
requirements, are reviewed. Similarly, the time 
required for a “no review” of a Form S-7 is 
comparable to that for a Form S-16. 
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received one of the four highest ratings 
by a nationally recognized statistical 
rating organization and for the 
registration of securities under dividend 
and interest reinvestment plans and 
rights offerings, conversions and 
warrants. 

Therefore, the Commission believes 
that the restriction of proposed Form S— 
3 to widely followed registrants is 
appropriate, especially with respect to 
equity offerings, and that in light of the 
streamlined nature of the disclosure in 
proposed Form S-~2, the availability of 
proposed Form S-3 for certain offerings 
by eligible issuers and the anticipated 
comparability of review time for both 
forms, companies currently eligible to 
use Form S-16 will not be subject to 
substantially different burdens under 
the proposed registration statement 
framework. 

Finally, proposed Form S-1, like its 
predecessor, would be used to register 
securities when no other form is 
authorized or prescribed and would be 
used by companies in the Exchange Act 
reporting system for less than three 
years, such as new issuers. To ensure 
that adequate information concerning 
these registrants is readily available to 
investors, proposed Form S-1 requires 
delivery of a more lengthy and 
comprehensive prospectus than either 
proposed Form S-2 or Form S-3. While 
the proposed form represents a 
streamlined version of current Form S-1, 
the Commission believes that full 
presentation of disclosure in the 
prospectus without the use of 
incorporation by reference is necessary 
and appropriate in such offerings. 

III. Synopsis 

The following discussion of the 
proposed forms is included in order to 
assist all interested persons in their 
understanding of the proposed 
registration system under the Securities 
Act published herein. However, 
attention is directed to the text of the 
proposed forms for a more complete 
understanding. 


A. Eligibility Rules for Use of Forms S- 
3, S-2 and S-1 


The most significant changes made in 
proposed Forms S—3, S-2 and S-1, as 
compared to proposed Forms A, B and 
C, is in the various eligibility 
requirements of Forms S-3 and S-2 
(Forms A and B). This aspect of Form S— 
1 (Form C) is virtually unchanged. 
Eligibility requirements also were 
addressed by more of the commentators 
than any other aspect of the ABC 
Release. 

Proposed Forms A and B had 
eligibility requirements relating to such 


diverse factors as Exchange Acct filing 
requirements, defaults, net income, 
“float”, number of debt/equity security 
holders, earnings, income declines, 
“subject to” accountant’'s opinions, and 
downgrading of bond ratings. Most 
commentators, however, objected to 
what they perceived as certain 
theoretical inconsistencies in these 
requirements. For example, certain 
eligibility requirements of Form A were 
viewed as being based upon an efficient 
market theory of infornfation 
dissemination, such as the Exchange Act 
report requirements and the “float” 
requirements, while others, such as the 
net income requirements and the non- 
default requirements, were viewed as 
“quality of issuer” requirements having 
little or nothing to do with an efficient 
market. The same type of inconsistency 
was seen in the “downgraded bond 
rating” condition in proposed Form B, 
which was clearly meant to be a 
“quality of issuer” test and, according to 
many commentators, was not an 
appropriate criterion. As a consequence, 
in drafting proposed Forms S-3 and S-2, 
the Commission has made a, concerted 
effort to revise the eligibility 
requirements in a manner that is simple 
and rational and is consistent with its 
intention to classify registrants on the 
basis of the degree of information 
disseminated and analyzed in the 
marketplace. 

1. Form S-3. The eligibility 
requirements for use of Form S-3 are 
broken down into two classifications, 
“Registrant Requirements” and 
“Transaction Requirements.” A 
registrant first must meet the Registrant 
Requirements (which are identical for 
Forms S-3 and S—2) and then must meet 
at least one of the Transaction 
Requirements before it can use Form S- 
3. 

a. Registrant Requirements. The first 
three Registrant Requirements are quite 
similar to those proposed in Form A and 
in existing Form S~7. The first requires 
that the registrant be organized under 
the laws of the United States, its various 
states or territories, and have its 
principal business operations located 
there. The second requires that the 
registrant have a class of securities 
registered pursuant to Section 12(b) or 
12(g) of the Exchange Act or be required 
to file reports pursuant to Section 15(d) 
of that Act. The third requires that the 
registrant have filed all the information 
required by Sections 13, 14 or 15(d) of 
the Exchange Act for at least 36 months 
and have been timely in such filings for 
the preceding 12 months. These 
requirements are necessary because the 
operation of an efficient market for a 
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security depends on suci information 
being made public promptly and its 
inclusion in filings made under the 
Exchange Act helps ensure its accuracy. 
One change from the Form S-7 format 
should be noted, namely. the 
requirement that a “Section 15(d) 
company” send its security holders a 
report complying with Exchange Act 
Rule 14a3(b). This requirement seemed 
too broad and was deleted.** The 
distribution of such a report to existing 
common shareholders, for example, 
would not appear to add much to the 
quantum of information in the market 
place when a primary offering of 
common stock is being made. 
Conversely, however, the distribution of 
such a report to existing common 
shareholders could be quite helpful in a 
rights offering of common stock. 
Acordingly, while the broad requirement 
to disseminate such reports was deleted, 
a narrower and more appropriate 
application was adopted for all 
registrants making rights offerings, or 
having outstanding warrants, 
convertible securities or dividend or 
interest reinvestment plans (See 
Transaction Requirements below). 

The fourth Registrant Requirement 
extensively revises existing “default 
criteria” by disqualifying only those 
registrants with material defaults that 
occurred since the filing of the last 
Exchange Act report containing certified 
financial statements. This change is 
believed to be more consistent with the 
concept that Form S-3 should be 
available to those registrants about 
whom information is broadly 
disseminated, i.e., widely followed 
registrants whose defaults are common 
knowledge should not be barred from 
using a short form just because a default 
has occurred. The new requirement that 
disclosure of the default must have 
undergone the scrutiny of at least one 
audit is believed sufficient to ensure its 
adequate dissemination. In addition, the 
default criteria also were revised in an 
effort to clarify the applicable 
materiality standards. 

The fifth Registrant Requirement 
deems certain foreign private issuers 
that supply Exchange Act reports 
comparable to their domestic 
counterparts to have complied with the 
first three Registrant Requirements. 

The seventh eligibility requirement, 
which grants to a majority-owned 
subsidiary the Form S-3 eligibility of a 
parent that guarantees the subsidiary’s 
securities, is substantially similar to its 


“Por the same reasons the requirement for 
custribution of Rule 14a-3{b) reports also was 
dropped from the provision (as proposed in Form A} 
relating to foreign private issuers discussed below. 
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Form S-7 predecessor. However, a 
sentence has been added to remind 
registrants that such a guarantee 
constitutes a separate security. 

b. Transaction Requirements. The 
Transaction Requirements have been 
significantly simplified and reduced 
from their counterparts in proposed 
Form A and existing Form S-16, with 
Form S-3 containing only four such 
requirements. If a registrant, which 
meets the eligibility requirements, meets 
the conditions of any one of the 
Transaction Requirements, it may use 
Form S-3 for the covered transaction. 

i. Primary and Secondary Offerings. 
The first requirement proposes that, in 
order to use Form S-3 for primary and 
secondary offerings, an issuer must have 
a minimum of $150 million in aggregate 
value of voting stock held by non- 
affiliates (hereinafter referred to as 
float’). This test was designed to make 
the Form available for such offerings 
only to those issuers which are actively 
and widely followed in the securities 
markets. The proposed standard is the 
product of Commission consideration of 
the comments received on the ABC 
eligibility criteria and supplementary 
research and consultations undertaken 
during the interim period. These 
research and consultation activities 
included reviewing the eligibility criteria 
used by trading market organizations to 
identify similarities of objectives and 
criteria with those of the Commission: 
examining the research and reporting 
practices of investment institutions and 
other financial information 
disseminators to assess the breadth of 
information dissemination in security 
markets; and examining the factors 
considered in the adoption of similar 
eligibility standards for Form S-16. 

In addition, a survey of a sample of 
registrants provided the Commission 
with background information for its 
deliberations. The Registrant Monitoring 
Survey was used to gather information 
on various issuer specific financial and 
market characteristics that potentially 
could serve as eligibility criteria for the 
proposed Forms. The survey was based 
on a statistical sample of registrants 
listed on the New York Stock Exchange 
(“NYSE”), the American Stock Exchange 
(“AMEX”), and the National 
Association of Securities Dealers 
Avtomated Quotations System 
("NASDAQ"), a sample universe 
consistent with the Commission's 
interest in differentiating among 
companies based on market following. 
For each registrant, information was 
collected on financial characteristics, 
such as earnings, revenues and asset 
size, and market characteristics such as 


market capitalization, float and trading 
volume. The survey permits an 
assessment of the statistical 
relationships between various 
prospective criteria and an 
understanding of the impact of various 
eligibility frameworks on the sample 
universe of companies.?’ 


The drawn sample was selected under the joint 
direction of the Division of Corporation Finance and 
the Directorate of Economic and Policy Analysis for 
usc in an ongoing three year study of proxy 
disclosure among publicly reporting companies. See 
Staff Report on Corporate Accountability, 96th 
Cong., 2d Sess. provided for use of the Senate 
Comm. on Banking, Housing and Urban Affairs 
(1980), pp. 589-595. It consists of 1200 companies 
traded on the NYSE, AMEX, NASDAQ, regional 
exchanges and non-NASDAQ over-the-counter 
markets. The sample was stratified in order to 
ensure representation of various trading markets. A 
stratified sample divides the population into 
homogeneous subpurts (strata)—in this case, based 
on trading market—and takes a random sample 
within each stratum. The drawn sample consists of 
four strata, representing NYSE companies, AMEX 
companies, NASDAQ companies, and regional 
exchange and non-NASDAQ over-the-counter 
companies. A stratified sampling technique 
generally is viewed as a preferable sampling 
method in that it allows the use of a smaller sample 
without any loss of precision. 

Sampling procedures are often shaped by cost 
and practicality, and this sample is no exception. 
The drawn sample does not contain the following 
types of issuers: companies which registered with 
the SEC after January 1, 1979; companies which filed 
1979 proxy statements with the SEC but either had a 
fiscal year that ended before December 31, 1978, or 
had filed proxy materials on or before January 15, 
1979; companies with proxy statements that related 
to approvals of mergers, acquisitions, or business 
failures; and in t ce ies. There is no 
reason to believe that the absence of these types of 
issuers causes the sample to be less representative 
of the universe of companies; the characteristics of 
these issuers, as a class or classes, are not likely to 
differ from others with respect to the items 
surveyed. 

The response sample for the Registrant 
Monitoring Survey consists of 929 companies. In 
other words, of the 1200 companies originally 
drawn, there are 271 companies which, for various 
reasons, are not included in the response sample. 
The major reason for the smaller response sample 
size is the removal of regional exchange and non- 
NASDAQ over-the-counter issuers from the sample. 
These types of issuers constituted 200 companies, or 
18 percent, of the 1200 companies in the drawn 
sample. This percentage is considerably smaller 
than the actual percentage of regional exchange and 
non-NASDAQ over-the-counter issuers among 
publicly reporting companies. Mergers, acq 
and business failures further depleted the stratum of 

companies. This underrepresentation would have 
made it difficult to draw conclusions about the 
universe of companies from the survey results. The 
use of a stratified sampling technique allowed the 
removal of such companies without adversely 
affecting the remaining sample. 

By removing regional exchange and non- 
NASDAQ over-the-counter companies, the survey is 
limited to NYSE, AMEX and NASDAQ companies. 
Among those companies selected for the sample, a 
number of issuers were later removed due to 
mergers, acquisitions and business failures. In 
addition, some issuers were deleted because a Form 
10-K was not available for completion of a survey. 
The loss of these companies should not significantly 
detract from the degree to which the sample mirrors 

Continued 
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The proposed criteria are the product 
of two related considerations. First, the 
Commission sought to identify the types 
of criteria that have the strongest 
relationship to widespread 
dissemination in and following by the 
market place. Second, the Commission 
sought to determine the threshold levels 
that delineate those companies for 
which information is widely 
disseminated. These considerations are 
consistent with the view that, for certain 
companies that are widely and actively 
followed by the market, prospectus 
disclosure to potential investors may be 
limited to essential matters concerning 
the issuer and the offering without 
decreasing investor protection or market 
efficiency. 

The Commission believes that the 
proposed eligibility standard for primary 
and secondary offerings defines that 
segment of issuers which are subject to 
extensive ongoing monitoring and 
evaluation in the securities markets. The 
Commission specifically invites 
commentators to address the proposed 
criterion, with particular attention to 
whether it fulfills this objective. 
Commentators are urged to supplement 
their views with specific standards 
employed by securities market 
participants in making research or 
investment coverage decisions. The 
following discussion of the 
considerations that led to its proposal is 
provided in order to acquaint 
commentators with factors they should 
address. 


(A) Types of Criteria 


In considering prospective types of 
criteria, the Commission did not limit 
itself to simply reexamining the existing 
Form S-16 standards or the earlier 
proposed Form A standards. The 
Commission reviewed various types of 
criteria used by investment institutions 
in research coverage decisions, by 
financial publishers and service 
providers in reporting decisions, by 
trading market organizations in listing 
and delisting situations and by the 


the universe of NYSE, AMEX and NASDAQ 
companies. 

The response sample size of 929 issuers is 18.8 
percent of the universe of the 4950 companies listed 
on the NYSE, AMEX and NASDAQ. This is an 
adequate sample size for simple random sampling, 
and a more than adequate sample size for stratified 
sampling. In addition to having a large enough 
sample to yield results of adequate precision, the 
characteristics of the sample companies must be 
representative of the universe. The use of a random 
sampling technique within each strata is designed to 
facilitate the selection of a representative, unbiased 
sample. 

To facilitate public « t on these prop 
a copy of the SEC Registrant Monitoring Survey 
materials and background documentation will be 
placed in Public File S7-849. 
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Federal Reserve Board in determining 
marginable over-the-counter stocks. In 
the course of its deliberations, the 
Commission considered as possible 
criteria market capitalization, float, 
asset size, net income, revenues, trading 
volume, number of shareholders, and 
number of market makers. In addition, 
the use of multiple year trends for such 
criteria was considered. 

The decision to propose float as an 
eligibility standard resulted from the 
comments received on the ABC Release 
and the Commission's research, 
consultations and experience. Float is a 
widely used eligibility criterion among 
trading market organizatians that seek 
to measure the breadth of market 
following in listing and delisting 
situations. The NYSE, AMEX and 
NASDAQ each use float as an eligibility 
standard. In addition, the Federal 
Reserve Board uses float as a criterion 
to delineate over-the-counter issues that 
may be traded on margin. Moreover, 
commentators on the ABC Release, with 
few exceptions, supported the continued 
use of float as an eligibility standard, 
although there was a diversity of views 
on the appropriate threshold level. 

Among information disseminators, the 
types of criteria used by investment 
institutions are viewed as having the 
greatest relevance to the development of 
eligibility criteria. Other types of 
information disseminators, such as 
general economic and financial 
publishers, analytical/advisory services, 
and statistical/reference services, 
appear to use sparse numerically- 
defined criteria in reporting coverage 
decisions. Moreover, only investment 
institutions have the capacity to both 
synthesize market information and 
directly translate their research into 
investment decisions, thereby impacting 
market prices. Consultations with nine 
investment institutions revealed that 
float is a prominent, numerically-defined 
standard in making research coverage 
decisions.2® The prominence of this 
criterion apparently reflects the concern 
of investment institutions that covered 
issues have sufficient market depth to 
support “buy” and “sell” 
recommendations without price 
distortion. Moreover, float is often 
viewed as an indicator of potential 
investor demand for research products 
of the investment institutions, i.e., the 
greater the outside holdings and 
visibility of an issue, the greater the 
likely interest of investors in research 
products. Regardless of the reasons for 
the wide use of public float as a 
coverage consideration, the Commission 


28 For a summary of these consultations, see 
Public File No. S7-849. 


views as significant the strong 
relationship between float and 
information dissemination to the market 
and following by investment 
institutions. 

In addition to float, the Commission 
also considered utilizing trading volume 
units as an eligibility standard. Trading 
activity also appears to shape the nature 
of information dissemination to and 
following by the market. Trading volume 
was among the prominent criteria used 
by the surveyed investment institutions 
in making research coverage decisions. 
Like float, this standard is often viewed 
as an indicator of the market depth of an 
issue. However, the use of trading 
volume as an eligibility criterion can 
arguably add uncertainty to an issuer’s 
eligibility to use Form S-3. Also, the use 
of trading volume as a criterion may 
tend to operate against those issues that 
are held by investors for an extended 
length of time. In view of these and 
other concerns, the Commission is not 
proposing the use of trading volume 
units as an eligibility criterion. However, 
in the discussion of threshold levels 
below, the Commission requests 
comments on the tandem use of trading 
volume and public float as an eligibility 
test to supplement a separate float 
standard. 

Other types of measures also were 
considered by the Commission, but 
rejected for use as eligibility standards. 
These measures include earnings, 
market capitalization, number of 
shareholders, number of market makers, 
asset size and revenues. The various 
measures were deemed inappropriate 
for either of two reasons: (1) the 
measure appeared to have no 
relationship to the breadth of 
information dissemination in the market; 
or (2) the measure was so statistically 
related to float that the criterion would 
have had a largely duplicative effect as 
an eligibility standard. 

Proposed Form A instructions 
contained an earnings-based eligibility 
criterion. This earnings test, which 
required the issuer to have had 
consolidated income of at least $250,000 
for at least three of the past four years, 
arose from the historical antecedents of 
the form, existing Form S—7 and S-16. 
Commentators expressed a diversity of 
opinion regarding the earnings standard. 
A few commentators suggested that the 
earnings test was an appropriate 
criterion, but that the $250,000 threshold 
was too low. Others recommended that 
the standard be lowered or eliminated 
as a criterion. This latter group of 
commentators posited that the earnings 
test would deny some of the largest, 
most widely followed public companies 
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use of a short from registration 
statement during years in which they 
had a loss. Consultations with 
investment institutions and other 
information disseminators confirmed 
that earnings was not among the most 
important considerations in coverage 
decisions. A computer analysis of the 
relationship between earnings and the 
other proposed criteria revealed little 
basis for retaining an earnings-based 
standard. For these reasons, the 
Commission removed the earnings 
standard from the eligibility framework. 

A measure closely related to float is 
market capitalization. While float 
represents the aggregate market value of 
stock held by non-affiliates, market 
capitalization represents the aggregate 
market value of all outstanding stock. 
The similar definitional bases for the 
two standards pressage a strong 
statistical relationship. This relationship 
renders the use of both standards as 
eligibility criteria duplicative and 
unnecessary. Consultations and 
research suggest that, although market 
capitalization is a consideration in the 
research coverage decisions of 
investment institutions, float is more 
consistent with the objectives of the 
eligibility framework. This finding is 
consistent with the Commission's earlier 
decision to reject market capitalization 
as an eligibility factor for Form S-16, 
determining that “ ‘float’ available for 
public trading is more indicative of 
general market interest in a company 
than total market capitalization which 
may include significant amounts of 
stock not available for trading.” ** 

Other factors considered as eligibility 
criteria included the number of 
shareholders of an issuer, which did not 
prove to be necessarily indicative of the 
general interest in the securities of an 
issuer. A test based on the number of 
shareholders may tend to operate 
against issuers with relatively higher 
proportions of investors with large 
holdings. By definition, issnes attracting 
large numbers of investors with large 
holdings have a smaller number of 
shareholders for the same number of 
shares outstanding. As a result, a 
company with a relatively large number 
of substantial investors might not 
qualify, while a company with a larger 
number of small investors might qualify 
for eligibility. This effect would be 
inconsistent with the Commission's 
interest in the breadth of information 
dissemination, as the coverage decisions 
of investment firms can be influenced by 
the needs of their larger institutional 
clients. 


“Form S-16 Release. 
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The number of niarket makers for a 
particular issue may be an indicator of 
brokerage following in the over-the- 
counter market, but it is not an 
applicable measure for all issues listed 
on exchanges. Conversely, the 
Commission believes that the float 
standard is an acceptable indicator of 
information dissemination regardless of 
the trading market. In the absence of a 
demonstrated reason to supplement the 
float requirement for over-the-counter 
issues, the Commission finds that a 
market maker standard is not a 
necessary component of an eligibility 
framework. 

The asset size and revenues of a 
company tend to be more strongly 
related to the nature of the issuer's 
business than securities market 
following. Moreover, the use of revenues 
as a standard would tend to operate 
against companies suffering temporary 
business downturns due to cyclical 
changes in the economy. 


(B) Threshold Levels 


In determining that float is an 
important factor in information 
dissemination decisions, the 
Commission sought to establish 
numerical threshold levels that delineate 
those companies for which information 
is widely and effectively disseminated. 
This release proposes a threshold level 
of $150 million in float. The proposed 
threshold is the product of a review of 
the comments on the ABC Release, an 
assessment of the practices of 
investment institutions in making 
research coverage decisions, and an 
analysis of the implications of various 
thresholds through the use of the 
Registrant Monitoring Survey. In 
addition, the Commission considered 
the factors that led to the adoption of 
the $50 million standard for Forms S-7 
and S-16. 

ABC commentators on the $50 million 
standard in Form A generally opined 
that the float threshold should be raised. 
Of those few commentators that 
suggested specific alternative levels, 
several recommended $100 million as a 
more appropriate standard. One 
commentator recommended that the 
float test be increased to at least $150 
million since few companies with 
market capitalization of less than $250 
million are followed by analysts of even 
the brokerage firms with the largest 
staffs. Among those supporting a lower 
threshold, one commentator suggested a 
$25 million standard, so as to allow use 
of Form S-3 by companies in service- 
related industries that do not require 
large amounts of capital to generate 
revenues and profits. 


Commission consultations with the 
investment community confirmed the 
use of numerically-defined criteria by 
investment institutions to assist in 
coverage decisions. Of the consulted 
institutions using float as a criteria, the 
numerical thresholds ranged from $20 
million to $100 million. However, the - 
role of these numerically defined criteria 
do not allow ready conclusions on the 
scope or breadth of widely followed 
issues. Investment institutions typically 
view the numerical criteria as an aid to 
decision-making. Companies meeting 
the criteria are not assured of coverage; 
they are merely assured of further 
consideration for ongoing monitoring 
and evaluation. In practice, only a 
portion of the companies meeting the 
numerical threshold actually receive ~ 
ongoing monitoring and evaluation. For 
example, a major investment firm 
requires that an issue have a float of at 
least $20 million and a daily trading 
volume of at least 2000 shares in order 
to be considered for coverage. But, in 
practice, most of the issues actively 
followed by the firm have a float of over 
$100 million, and even at that level an 
issue is not assured of coverage. 

Since investment institution coverage 
thresholds are at best an indicator of the 
segment of companies not followed by 
analysts (i.e., those companies failing to 
meet the threshold level), a more 
relevant factor is the threshold over 
which all-issuers are covered on a 
regular basis. Among the investment 
firms contacted, none felt confident in 
identifying such a threshold. However, 
there appeared to be general recognition 
that as the public float level increases 
the proportion of actively followed 
issuers in the group also increases. 

The release which adopted the $50 
million requirement for the use of Form 
S-16 * stated that “this requirement will 
provide some assurance that, in addition 
to wide dissemination of information 
about companies in the marketplace, 
security analysts follow companies of 
this size.” *! Based on its recent research 
and consultations, the Commission now 
believes that the $50 million standard 
does not provide the necessary level of 
assurance for the use of proposed Form 
S-3. ; 

The origin of the $50 million standard 
was a report by the Financial Analysts 
Federation (“FAF”) to the Advisory 
Committee on Corporate Disclosure. 
The FAF was requested to survey the 
practices of investment institutions in 
order to determine if, “in the universe of 


3° S-16 Release. 
mt Id. 
2d. 
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publicly held companies, . . . there (is) 
an identifiable segment of companies 
which are not the focus of significant 
fundamental security analysis” 
(emphasis added).** The FAF report 
described a range of coverage 
thresholds based on market 
capitalization, varying from less than 
$15 million to over $200 million. At the 
time, the $50 million threshold was 
viewed as meeting Commission 
objectives. However, in the context of 
the proposed forms, the Commission 
views the more important consideration 
to be that segment of companies which 
are the focus of extensive ongoing 
monitoring and evaluation, rather than 
those which are not. As noted, the 
threshold level of this segment if likely 
to be considerably higher than that 
segment of companies which is not 
actively followed on an ongoing basis. 

In the absence of conclusive threshold 
data from the investment community, 
the SEC Registrant Monitoring Survey 
was used to provide supplemental 
background information. The survey 
results allowed the Commission to test 
the implications of various eligibility 
thresholds on a selected sample of 
issuers listed with the NYSE, AMEX and 
NASDAQ. The Commission considered 
threshold levels ranging from $50 million 
to $250 million. The reasons underlying 
the proposed $150 million standard are 
articulated in the discussion that 
follows. 

A $50 million float standard was 
considered by the Commission but 
rejected because it failed to provide the 
necessary level of assurance that 
eligible issuers indeed are actively 
followed by the securities markets. The- 
survey results indicated that 49.7 
percent of the sample issuers would be 
eligible to use Form S-3 if the float 
threshold was established at $50 
million.“ Extending this percentage to 
the universe of all NYSE, AMEX and 
NASDAQ listed companies, roughly 
2,460 companies (49.7 percent) would be 
eligible to use proposed Form S-3,** or 
estimated 27.3 percent of all publicly 


33 Id. 

™“ This percen figure is based ona sample size 
of 882 issuers. casey the total sample size of 929, usable 
float data was unavailable for 59 issuers. Unless 
otherwise indicated, all other percentages in this 
section that are related to the survey sample are 
based on a sample size of 882 issuers. 

6 This figure is calculated by multiplying the 
sample percentage of 49.7 percent by 4,950 
companies, the approximate size of the universe of 
NYSE, AMEX and NASDAQ-listed companies as of 
December 31, 1980. The actual size of this universe 
varies constantly with listing and delisting 
decisions. This type of extrapolative calculation can 
accent any statistical biases in the survey sample; 
the figure should be viewed as an estimate provided 
only for comparative purposes. 
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reporting companies.** The Commission 
does not believe that such a large 
number of companies is actively and 
widely followed in the marketplace. 
Consultations suggest that, with one 
notable exception, the research 
operations of larger investment 
institutions tend to focus their analytical 
efforts on 300-500 issuers at any one 
time. Given the propensity for wide 
overlapping of research activities, and 
indeed the need for such extensive 
overlapping to assure wide and 
intensive information dissemination, the 
Commission did not have sufficient 
comfort that a $50 million threshold was 
appropriate for proposed Form S-3. 

The Commission also considered 
proposing a $250 million threshold for 
the float criterion. As noted previously, 
there seems to be general recognition 
that as the level of public float increases 
the proportion of actively followed 
issuers also increases. In other words, 
the proportion of issuers with a float 
over $250 million that are not actively 
followed by the markets will likely be 
less than the proportion of similarly 
followed issuers with a float over $100 
million. Moreover, the percentage of the 
companies in the survey sample that 
met the $250 million float requirement 
coincides with the Commission's 
original proposal of making the form 
available to a “small top tier of 
companies. . . whose corporate 
information is widely disseminated.*’ 
The survey results indicate that 21.9 
percent of the issuers in the sample 
would be eligible to use Form S-3 with 
an eligibility threshold at $250 million. If 
this percentage is extended to the 
universe of all NYSE, AMEX, and 
NASDAQ.-listed issuers, roughly 1,084 
companies (21.9 percent) would be 
eligible to use Form S-3,** an estimated 


%* This figure is calculated by dividing the 
estimated number of applicable NYSE, AMEX and 
NASDAQ.-listed companies (2,460) by the 
approximate number of publicly reporting 
companies (9,000). The actual number of publicly 
reporting companies varies over time. To the extent 
that there are relatively few reporting companies 
traded on regional exchanges and in non-NASDAQ 
over-the-counter markets that could meet a $50 
million float test, this percentage figure may be 
viewed as an indicator for the percentage of all 
publicly reporting companies eligible to use 
proposed Form S-3. 

*7 Securities Act Release No. 5923 (April 11, 1978) 
[43 FR 16677]. 

** This figure is calculated by multiplying the 
sample percentage of 21.9 percent by 4,950 
companies, the approximate size of the universe of 
NYSE, AMEX and NASDAQ-listed companies. This 
type of extrapolative calculation can accent 
statistical biases in the survey sample; the figure 
should be viewed as an estimate provided only for 
comparative purposes. 


12.0 percent of all publicly reporting 
companies. *® 

The desirable features of the $250 
million standard are somewhat 
dampened by the absence of conclusive 
data on the numerical! bounds of 
actively followed issuers. While desiring 
to limit the use of Form S-3 to issuers 
which are subject to ongoing monitoring 
and evaluation in securities markets, the 
Commission conversely does not intend 
to unduly restrict the use of the 
abbreviated prospectus. While 
tentatively deciding against a $250 
million standard, the Commission 
invites comments on the applicability of 
a $250 million float requirement to its 
concern for limiting eligibility to widely 
and actively followed issuers. 

The Commission today proposes that 
an issuer must have a minimum float of 
$150 million in order to be eligible to use 
Form S-3 for primary and secondary 
offerings. Although significantly below 
the $250 million standard, the 
Commission tentatively cohsiders this 
criterion as providing the necessary 
level of assurance that eligible issuers 
will be subject to ongoing monitoring 
and evaluation. Moreover, the results of 
the Registrant Monitoring Survey 
suggests an eligible universe of issuers 
that is consistent with its original “top 
tier” approach. The survey results 
indicate that 30 percent of the issuers in 
the sample would be eligible to use the 
short-form prospectus under a $150 
million standard. Exterding this 
percentage to the universe of all NYSE, 
AMEX and NASDAQ-listed issuers, 
roughly 1,485 companies (30 percent) 
would be eligible to use Form S-3,“ or 
an estimated 16.5 percent of all publicly 
reporting companies. * 


*° This figure is calculated by dividing the 
estimated number of applicable NYSE, AMEX and 
NASDAQ-listed companies (1,084) by the estimated 
number of publicly reporting companies (9,000). The 
actual number of publicly reporting companies 
varies considerably over time. To the extent that 
there are relatively few reporting companies traded 
on regional exchanges and in non-NASDAQ over- 
the-counter markets that could meet a $150 million 
float test, this percentage figure may be viewed an 
an indicator for the percentage of all publicly 
reporting companies eligible to use proposed Form 
S-3. 


“This figure is calculated by multiplying the 
sample petcentage of 30 percent by 4,950 
companies, the approximate size of the universe of 
NYSE, AMEX and NASDAQ.-listed companies as of 
December 31, 1980. This type of extrapolative 
calculation can accent statistical biases in the 
survey sample; the figure should be viewed as an 
estimate provided only for comparative purposes. 

“' This figure is calculated by dividing the 
estimated number of applicable NYSE, AMEX and 
NASDAQ-listed companies /1.485) by the estimated 
number of publicly reporting companies (9,000). To 
the extent that there are relatively few reporting 
companies traded on regional exchanges and in 

Continued 
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The numerical impact of the $150 
million standard on issuers having 
previously used Form S-16 for 
registering primary equity offerings 
shouid be minimal. In the Registrant 
Monitoring Survey, it is estimated that 
less than 1.4 percent of the sample 
companies with a public float of under 
$150 million previously used Form S-16 
for primary equity purposes. *” 

The Commission also is considering 
supplementing the $150 million float 
standard with an alternative eligibility 
test. Under the alternative test, an issuer 
with a public float of $100 million and an 
annual trading volume of 3 million 
shares would also be eligible to use 
Form S-3. This tandem standard, when 
coupled with the $150 million float test, 
results in approximately 32 percent of 
the issuers in the’survey sample being 
eligible to use the short-form 
prospectus. ** Extefiding this percentage 
to the universe of all NYSE, AMEX and 
NASDAQ —listed companies, roughly 
1584 companies would be eligible to use 
Form S-3 under the eligibility 
framework, “ or an estimated 17.6 
percent of all publicly reporting 
companies. * 

Aithough the trading volume remains 
a somewhat volatile standard, its 
coupling with float would provide 
additional stability. And while the use 
of trading volume as an eligibility 
criterion may tend to operate against 
issues with investors holding stock for 


non-NASDAQ over-the-counter markets that could 
meet a $150 million float test, this percentage figure 
may be viewed as an indicator for the percentage of 
all publicly reporting companies eligible to use 
proposed Form S-3. 

“The survey results indicate that 78 companies 
that previously used S-16 would be ineligible under 
# $150 million float test. An analysis of all Form S- 
16 users between May 30, 1978 and December 31. 
1980 reveals that 15.1 percent of the companies 
using Form S-16 registered primary equity offerings. 
Applying this percentage to the 78 companies 
above, an estimated 12 companies in a sample of 
851 issuers (1.4 percent) having previously filed 
Form S-16 for primary equity offerings would be 
ineligible under a $150 million float test. 

© This percentage figure is based on a sample of 
870 issuers. 

“ This figure is calculated by multiplying the 
sample percentage of 32.0 percent by 4950 
companies, the approximate size of the universe of 
NYSE, AMEX and NASDAQ—listed compani 


long periods, this dual standard may 
provide a means for recognizing those 
issuers intensively followed in regional 
markets. Although the Commission's 
consultations suggest a relatively high 
level of float is required before a 
nationally traded issue is actively 
followed, it might be posited that for 
certain regionally traded issues with 
high trading volumes a lower level of 
float may be more indicative of the 
extent of active following, due to the 
more limited character of the regional 
trading areas. While the Commission is 
tentative in its views on this approach, 
the complementary relationship 
between trading volume and float would 
allow the Commission to propose a 
lower level of float while assuring a 
minimal level of active following 
through a relatively strenuous trading 
market standard. The Commission 
requests specific comment on whether 
the alternative-approach is preferable to 
that pertaining only to float and whether 
Form S-3 should have both approaches 
as alternatives. The Commission 
encourages commentators to supplement 
their views on float and trading volume 
with empirical data. 

ii. Investment Grade Debt Securities. 
Under the second Transaction 
Requirement any registrant which meets 
the Registrant Requirements, even one 
which does not meet the float criteria, 
would be able to register certain high 
grade non-convertible debt securities, 
defined as “investment grade debt 
securities,” on Form S-3. This proposal 
reflects the views of a number of 
commentators on the ABC Release and 
the Commission's position that with 
respect to offerings of high quality debt 
issues a detailed prospectus is 
unnecessary since such securities are 
generally purchased on the basis of 
interest rates and security ratings. *® 

Formerly, the Commission provided a 
short registration statement, form S-9, 
which permitted the registration of 
certain high quality debt securities. *” 
The criteria for use of former Form S-9 
related primarily to the quality of the 
issuer. They included net income during 
each of the registrant's last five fiscal 





This type of extrapolative calculation can accent 
statistical biases in the survey sample; the figure 
should be viewed as an estimate provided only for 
comparative purposes. 

** This figure is calculated by dividing the 
estimated number of applicable NYSE, AMEX and 
NASDAQ—listed companies (1584) by the 
estimated number of publicly reporting companies 
(9000). To the extent that there are relatively few 
reporting companies traded on regional exchanges 
and in non-NASDAQ over-the-counter markets that 
could meet a $150 million float test, this percentage 
figure may be viewed as an indicator for the 
percentage of all publicly reporting companies 
eligible to use proposed Form S-3. 
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“These commentators indicated their belief that 
persons who invest in debt securities generally 
require less disclosure than equity investors and 
usually are primarily interested in the bond or credit 
rating and information on the general credit market 
conditions. See S y of Cc 

*’ Form S-9 was rescinded on December 20. 1976. 
because it was being used by only a very smail 
number of registrants. The Commission believed the 
lack of usage was due in part to interest rate 
increases which made it difficult for many 
registrants to meet the minimum fixed charges 
coverage standards required by the Form. Securities 
Act Release No. 5791 (December 20, 1976) 141 FR 
5630! | 





years, no defaults in the payment of 
principal, interest or sinking funds on 
debt or of rental payments for leases, 
and various fixed charge coverages (at 
least three for utilities and six for other 
industries). While these eligibility 
criteria delineated the type of issuer of 
high quality debt for which Form S-9 
was intended, certain of its 
requirements may have overly restricted 
the availability of the form. Rather than 
base the availability of Form S-3 on 
specified quality of the issuer criteria, 
the Commission believes that security 
ratings are a more appropriate standard. 
In addition to considering indicia of the 
quality of the registrant, security ratings 
are also based on marketplace 
information ** about the registrant which 
is analogous to'the efficient market for 
widely followed equity securities. 
Moreover, security ratings issued by 
nationally recognized statistical rating 
organizations are widely used and relied 
upon by the marketplace. Thus, security 
ratings appear to provide a recognized 
criterion for the use of proposed Form S- 
3. 

The proposed Form would define an 
“investment grade debt security” as a 
non-convertible debt security which, at 
the time the registration statement 
becomes effective, is rated in one of the 
top four corporate bond categories by at 
least one nationally recognized 
statistical rating organization.*® The 
proposed use of the top four categories 
is consistent with the Commission's 
current use of securities ratings *° and 
with the categories used by the rating 
organizations themselves, i.e., Standard 
& Poor's Corporation, Moody’s Investor 
Service and Fitch Investors Service, Inc. 

In view of the significance of this 
criterion to the use of Form S-3, the 
Commission requests specific comment 
on this threshold and on the concept of 
using security ratings to determine 
eligibility to use the abbreviated form. In 
addition, the Commission also is 
specifically requesting comments on a 
second possible definition of 
“investment grade debt securities”, 
namely a definition utilizing specific 
fixed charges coverage ratios as was 
done in rescinded Form S-9. It would 
appear that most state statutes that use 
fixed charges coverage ratios in defining 
suitable debt investments for banks and 
other “fiduciaries” use a coverage ratio 


“* See H. Sherwood, How Cooperate and 
Municipal Debt is Rated, John Wiley & Sons, New 
York, at 22 (1976). 

“*This term would have the sume meaning as in 
Rule 15c3-1(c)(2)(vi)(F) (17 CFR 240.15¢3- 
1(c)(2)(vi)(F). 

WO Id. 
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of 1.5,5! although there are significant 
variations. However, such a low ratio 
may be inconsistent with the proposed 
security rating category parameters. 
Accordingly, commentators focusing on 
this area are requested to address the 
proper thresholds for such ratios if they 
were to be adopted. 

Finally, it should be noted that the 
proposed second Transaction 
Requirement applies only to classes of 
high grade debt securities. Preferred 
stock, which also commonly receives 
ratings assigned by nationally 
recognized statistical rating 
organizations, currently is treated in the 
same fashion as other equity securities 
with regard to eligibility for use of the 
proposed Form. The Commission 
specifically solicits comment on whether 
this Transaction Requirement should be 
expanded to permit the registration of 
preferred stock, such as that issued by 
the majority-owned subsidiary of a 
registrant eligible to use proposed Form 
S-3, that is rated in one of the top four 
preferred stock categories by one of the 
nationally recognized statistical rating 
organizations. 

iii. Securities Acquired Under a Form 
S-8. The third Transaction Requirement 
continues the current practice under 
Form S-16 of allowing affiliates who 
acquire securities under a Form S-8 to 
resell such securities on a short form. 
While the Commission recognizes this 
practice is not entirely consistent with 
its position on other secondary 
offerings, * it believes such an exception 
is necessary to prevent undue hardships 
as Form S-8 is no longer available for 
such resales and, in any event, the 
quantity of securities sold under such 
circumstances is small. 

iv. Rights Offerings, Dividend and 
Interest Reinvestment Plans and 
Conversions or Warrants. The fourth 
and final Transaction Requirement 
combines what were three separate 
requirements in proposed Form A and in 
existing Form S-16, namely 
requirements as to rights offerings, 
dividend or interest reinvestment plans, 
and conversions or warrants. These 
requirements cover transactions which 
are similar to each other, but dissimilar 
to most other public security offerings, 
in that they involve offerings to persons 
who already are security holders of the 
registrant and accordingly may be 
presumed to “follow” the registrant 
through corporate communications and 
Exchange Act reports. The Commission 
believes that such a class of offerees 
does not need the additional assurances 


5! See, e.g., California Financial Code, § 1364 
(West) and N.Y-Ins. Law 881 (McKinney). 
5? See Part v. below. 
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of wide information dissemination 
provided by the test for primary 
offerings and accordingly is permitting 
such transactions to be registered on 
Form S-3 without compliance with such 
test. Moreover, the Commission also 
does not believe the holders of such 
convertible securities or warrants need 
the protection, if any, afforded by the 
restriction that there can be no 
commission or other remuneratiqn paid 
for soliciting a conversion or exefvise. It 
should be noted, however, the 
registrants are now required to send 
such offerees a report complying with 
Exchange Act Rule 14a-3(b) and that 
Form 10-K is always available to such 
offerees upon request. 

Finally, three other matters should be 
noted. First, the definition of eligible 
dividend or interest reinvestment plans 
is proposed to be contained in Rule 405 
[17 CFR 230.405] under the Securities 
Act. Second, dividend or interest 
reinvestment plans would not be made 
effective automatically.®* Third, rights 
offerings by foreign private issuers will 
not be made on Form S-3, but presently 
are being studied, along with the 
comments received regarding foreign 
issuers, in connection with possible 
future form and rulemaking proposals. 

v. Deletions From Form S-16 and 
Proposed Form A. The Commission is 
proposing to delete a number of 
transaction requirements currently 
contained in Form S-16 and proposed in 
Form A. Proposed Form A and existing 
Form S-16 are available for use by a 
registrant which was a majority owned 
subsidiary and had an eligible parent, a 
float of $250 million in debt and/or 
equity, and over 1,000 security holders 
receiving reports complying with 
Exchange Act Rule 14a-3(b). This 
provision is proposed to be deleted, 
because the Commission believes its 
float (voting stock) and investment 
grade (debt) tests have a more direct 
correlation to information dissemination 
about that registrant in the marketplace, 
and that Form S-2 offers a suitable 
alternative is such a subsidiary's 
securities are not investment grade debt, 
especially since the processing of a 
Form S-2 registration statement will 
ordinarily be similar to that for a Form 
S-3. 

Another significant requirement of 
proposed Form A and existing Form 
S-16 was the requirement that primary 
offerings be underwritten. This 
requirement in Form A was the subject 
of a specific request for comment in the 
ABC Release. Thirty-six commentators 
responded, of which twenty-three were 
opposed to any underwriting 


53 See Regulation C Release. 


requirement. After analyzing these 
comments, the Commission has decided 
not to repropose this requirement. 

Secondary offerings were permitted 
on proposed Form A and on existing 
Form S-16 even if the issuer did not 
meet the requisite float requirements. 
This “exception” arose from the 
historical antecedents of Form A and 
Form S-16 but, as a number of 
commentators pointed out, from an 
investor standpoint there is no rational 
basis for such a differentiation. The 
Commission agrees and accordingly 
proposes to impose the same 
requirements on secondary offerings as 
on primary offerings made on Form S-3. 
Although this will increase the reporting 
burdens for certain offerors, the 
Commission believes it is necessary for 
the protection of investors and is 
somewhat mitigated by a number of 
factors. First, Form S-Z, which gives a 
registrant the option of fulfilling many of 
the prospectus requirements by utilizing 
the annual report to security holders, 
would be available for all such 
secondary transactions. Second, under 
Securities Act Rule 153 (17 CFR 230.153} 
the only prospectus delivery 
requirements in the case of an exchange 
listed security would be delivery to the 
exchange, thereby making incorporation 
by reference of the annual report 
increasingly practical. Third, with 
certain limitations, Securities Act Rule 
144 (17 CFR 230.144) may be available as 
an alternative to registration. 

While the Commission believes that 
these changes regarding subsidiary and 
secondary offerings are appropriate in 
its new registration system, it requests 
specific comment on these matters. 

In addition, Form A, as proposed, and 
current Form S-16 both contain 
provisions allowing secondary offerings 
by certain closed-end management 
investment companies. The Commission 
proposes to exclude investment 
companies registered under the 
Investment Company Act of 1940 (‘1940 
Act”) [15 U.S.C. 80a-1 et seq.] and 
business development companies that 
have made an election pursuant to 
Section 54(a) of the 1940 Act [15 U.S.C. 
80a-53(a)] from eligibility to register 
securities on proposed Forms S-3 and S— 
2. The Commission's Division of 
Investment Management currently is 
reviewing the disclosure requirements 
applicable to registered investment 
companies and business development 
companies, and it will consider the 
appropriateness of short-form 
registration statements for investment 
companies in that context. To assist in 
that review, the Commission is hereby 
soliciting comments on whether short- 
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form registration statements would be 
appropriate for investment company 
registrants, and what requirements 
should be imposed for their use. 

2. Form S-2. As mentioned above, the 
Registrant Requirements of Form S-3 
also constitute virtually the entire 
eligibility requirements for the use of 
Form S-2 and are modeled after, but are 
not entirely the same as, those in 
existing Form S-7.5* The Commission 
believes that the streamlined nature of 
the Form S-2 prospectus, while much 
more complete than that of Form S-3, 
still should be supplemented by the 
availability of a complete and current 
three year series of Exchange Act 
reports. Accordingly, it has retained the 
Exchange Act eligibility criteria which 
also are used for Form S-3. 

In proposing Form B, the Commission 
advanced, for comment purposes, a 
series of three criteria designed to 
identify financially troubled companies 
and to preclude such companies from 
using the Form. Virtually no other area 
of the ABC Release elicited as much 
commentary as these criteria. Moreover, 
the commentators were almost 
unanimous in voicing disagreement with 
the Commission's suggested criteria and 
many questioned the appropriateness of 
using any type of “financially troubled 
company” criteria for determining 
eligibility to use proposed Form B. After 
analyzing the comments and 
undertaking further study, the 
Commission has decided to drop the 
“financially troubled company” 
eligibility criteria from proposed Form 
S-2. There were two principal reasons 
for the. decision. First, the Commission, 
like the commentators, has been unable 
to develop any criteria which accurately 
reflect when a company is financially 
troubled. Second, the use of tests 
measuring the “quality of a registrant,” 
such as these, is inconsistent with the 
basic precept of registrant classification 
under Forms S-3, S-2, and S-1, namely, 
the extent information about a registrant 
has been disseminated in the 
marketplace and the accuracy of such 
information. 


5 Both proposed Form S-2 and existing Form S-7 
contain the same requirements that registrants: (1) 
be U.S. corporations; (2) have securities registered 
under Exchange Act Section 12 or report under 
Section 15(d) of that Act; (3) have been reporting 
under the Exchange Act for 36 months; and (4) have 
been timely in filing such reports for the last 12 
months. Both forms also grant eligibility to certain 
reporting foreign issuers. Form S-7 has an exclusion 
for any defaults in the past 36 months while the 
proposed S~2 excludes only those defaults occurring 
after the end of the most recent year for which 
certified financial statements have been filed. 
Finally, Form S-7 has an earnings test while 
proposed Form S-2 does not. 
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Finally, in the ABC Release the 
Commission specifically requested 
comments on the advisability of 
imposing a market criterion, such as 
float, as a requirement for use of Form B. 
The majority of commentators was 
opposed to such a requirement. The 
Commission believes such criteria, 
which ensure adequate information 
dissemination, are necessary where, as 
in the case of an offering on Form S-3, 
much of the underlying disclosure is not 
delivered. However, with Form S-2 
there is delivery of the basic disclosure 
documents and therefore the 
Commission believes that requirement 
can be deleted. 

3. Form S-1. The eligibility 
requirements of Form S—1 are unchanged 
from those of its predecessor Form S-1 
or from Form A. Accordingly, this more 
comprehensive form must be used by 
first time filers and others who have 
only been filing reports for a short 
period of time. 


B. Other General Instructions 


The Commission also is proposing a 
number of changes to the remaining 
General Instructions for the use of 
proposed Forms S-1, S-2 and S-3. The 
proposed amendments are intended to 
simplify the general instructions, to 
eliminate certain duplication with 
Regulation C, and to implement a 
number of changes concerning the use of 
the respective forms. 

1. Application of General Rules and 
Regulations. In each of the proposed 
forms, the general instruction entitled 
“Application of General Rules and 
Regulations” (formerly General 
Instruction B) is proposed to be changed 
in several respects. First, the references 
to particular Regulation C rules which 
should be especially noted would be 
deleted to avoid giving the impression 
that certain rules under Regulation C are 
of greater importance than others. The 
Commission believes that the broad 
reference to Regulation C should be 
sufficient notice of the applicability of 
all of that regulation’s provisions. 
Second, a new paragraph would be 
added to direct registrants’ attention to 
Regulation S-K for the requirements as 
to the content of the registration 
statement. Finally, the instruction to 
Form S-3 would differ from those to 
Forms S-1 and S-2 by adding two 
provisions uniquely applicable to Form 
S-3. Those provisions indicate the two 
minor respects in which Regulation S-K 
does not apply (no table of contents or 
cross-reference sheet is required) and 
specify that registrants may provide 
information in addition to that expressly 
required by the form. 


2. Elimination of Regulation C 
Duplication. The Commission is 
proposing to delete from proposed 
Forms S-1, S-2 and S-3 certain 
procedural instructions that were 
contained in proposed Forms A, B and 
C. These instructions are those entitled 
“Documents Comprising Registration 
Statement,” contained in proposed 
Forms A, B and C; “Form and Content of 
Prospectus,” contained in proposed 
Forms B and C; and “Preparation of Part 
II,” contained in proposed Forms B and 
C. The Commission does not believe it is 
necessary to set forth these instructions 
in the Securities Act forms because, 
first, they are largely duplicative of 
provisions contained in Regulation C 
and second, where they contain 
provisions not now part of Regulation C, 
those provisions are of a similar 
procedural nature and therefore more 
appropriately contained in Regulation C. 
Accordingly, proposed Forms S-1, S-2 
and S-3 do not contain these 
instructions. Those not already set forth 
in Regulation C are proposed to be 
added thereto in the Regulation C 
Release being published concurrently 
with this release. 

3. Automatic Effectiveness of 
Dividend or Interest Reinvestment 
Plans. Proposed Form S-3 contains an 
instruction indicating that registration 
statements on that form with respect to 
securities offered pursuant to dividend 
or interest reinvestment plans will, 
become effective automatically, with 
original registration statements 
becoming effective on the twentieth day 
after filing and post-effective 
amendments becoming effective upon 
filing. The Commission announced in the 
ABC Release that consideration was 
being given to allowing such registration 
statements to become effective 
automatically. A similar step was taken 
in February 1980, when amendments 
were adopted to Form S-8 (17 CFR 
239.16b) to provide that original filings 
on that form become effective 
automatically twenty days after filing 
and post-effective amendments on Form 
S-8 become effective automatically 
upon filing.5> The commentators agreed 
with the Commission that the same 
considerations that made automatic 
effectiveness of registration statements 
on Form S-8 advisable, i.e., time and 
cost savings to issuers and the fact that 
no significant improvement to the 
quality of disclosure would result from 
staff review, are equally applicable to 
registration statements on proposed 
Form S-3 relating to dividend or interest 


55 Securities Act Release No. 6190 (February 22, 
1980) [45 FR 13438]. 
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reinvestment plans. Accordingly, the 
Commission is proposing to allow 
automatic effectiveness for such 
registration statements. Included in 
Form S-3 is an instruction modeled after 
the Form S-8 instruction for the same 
purpose. In addition, because not all 
Form S-3 filings would become effective 
automatically, a box has been added to 
the cover page of Form S-3 indicating 
for processing purposes the registration 
of securities pursuant to dividend or 
interest reinvestment plans. Finally, the 
Regulation C Release contains proposals 
for corresponding amendments to Rules 
464, 473, 475A, 477 and 485 to reflect the 
automatic effectiveness of such 
registration statements. 

4. Foreign Subsidiaries. The 
Commission also is proposing to delete 
from proposed Forms S-1 and S-2 the 
general instruction concerning the 
omission of information regarding 
foreign subsidiaries. That instruction, 
which was contained in proposed Forms 
B and C and is now contained in Forms 
S-1 and S~7, provides that required non- 
financial statement information with 
respect to any foreign subsidiary may be 
omitted to the extent that disclosure 
would be detrimental to the registrant 
and establishes the procedures to be 
followed in such cases. The Commission 
believes that instances of reliance on 
this provision are sufficiently unusual 
that a specific general instruction to the 
forms is unwarranted. Instead, any such 
cases would be addressed by the 
Commission's exercise of its 
administrative discretion. 

5. Exchange Offers. Under the three 
tier system proposed in the ABC 
Release, only proposed Form C was 
contemplated for use in registering 
securities issued in an exchange offer 
for securities of another person. 
Comment was specifically invited as to 
whether proposed Forms A or B also 
should be available and, if so, what 
disclosure requirements would be 
appropriate for the various types of 
companies involved in exchange offer 
transactions. The Commission agrees 
with the many commentators who 
expressed the belief that the full scale 
disclosure requirements of Form S-1 
may not be necessary for all registered 
exchange offers. The Commission also 
believes, however, that the unique 
disclosure needs presented by exchange 
offers would be better addressed in the 
context of an overall review of 
disclosure requirements applicable to all 
types of business combination 
transactions, including exchange offers. 
Accordingly, the Commission is 
considering the appropriate form and 
content of exchange offer registration 
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statements as part of its separate 
business combination project. Therefore, 
for the time being, only proposed Form 
S-1 would be able to be used for those 
offers. In addition, of course, Form S-15 
makes a reduced disclosure format 
available for certain limited exchange 
offers. 

6. Delayed or Continuous Offerings. 
The ABC Release addressed the subject 
of offerings of securities on a delayed or 
continuous basis. First, commentators 
were invited to direct comments to the 
appropriateness of using all of the 
proposed forms for continuous primary 
offerings of all types and to the 
appropriateness of additional eligibility 
criteria or disclosure requirements for 
such offerings. Second, proposed Form C 
contained a general instruction referring 
to existing Guide 4, which interprets 
Section 6(a) of the Securities Act to limit 
the types of deferred or extended 
offerings which may be registered, 
including those at the market. The 
Guides Release dealt further with this 
area, proposing to delete Guide 4 and to 
replace it with proposed Rule 462A, 
which would permit shelf registration 
for delayed and continuous offerings. 
Commentators’ favorable responses to 
both the ABC Release inquiries and the 
Guides Release proposal have been 
considered and are reflected in the 
proposed Rule 462A being published 
concurrently with this release to permit 
registration for delayed or continuous 
offerings.°* The Commission is deleting 
the general instruction from proposed 
Form S-1 as unnecessary in light of the 
other rulemaking being proposed to 
address shelf registration. 

7. Time Between Filing and 
Effectiveness. Because the proposed 
Form S-3 eligibility criteria are based on 
the Commission's belief that information 
about companies using the form already 
is known or is so readily available that 
it need not be repeated in a prospectus, 
the Commission specifically inquired in 
the ABC Release whether it should 
impose a minimum time period between 
filing and effectiveness of a registration 
statement on Form A. The Commission 
indicated that such a minimum period 
would address the concerns that 
extremely short time in registration 
could diminish the opportunity afforded 
underwriters to make independent 
verification of the disclosure in the 
registration statement and could both 
deprive investors of sufficient time to 
review Exchange Act information 
incorporated by reference and deprive 
the market of sufficient time to 
assimilate publicly available Exchange 


5 Shelf Registration Reléase. 


Act information and information about 
the offering contained in the prospectus. 

Most of the commentators who 
responded to this inquiry believed that a 
minimum period between filing and 
effectiveness would be of limited utility 
for underwriter verification purposes 
because it would occur after the 
prefiling period during which 
underwriters’ due diligence efforts 
generally are made. A number of 
commentators also suggested that a 
specific minimum time requirement 
would obstruct the ready and flexible 
access to capital markets which Form S- 
3 is designed to provide. 

The Commission believes that 
sufficient time should be allowed before 
a Form S-3 registration statement 
becomes effective to ensure that the 
information contained in the registration 
statement, both that presented directly 
in the prospectus and that incorporated 
therein from Exchange Act reports, is 
publicly available and assimilated by 
the market. The Commission does not 
believe that Form S-3 registration 
statements should become effective 
unless both the Exchange Act 
information about the issuer and the 
disclosure presented in the prospectus 
have been sufficiently available to the 
public. Nevertheless, in view of the 
differences which exist among offerings 
and the difficulty of setting a uniform 
time period, the Commission believes it 
can more effectively deal with this 
problem through its administrative 
discretion to grant requests for 
acceleration, and, therefore, is not 
proposing a minimum time period 
requirement before Form S-3 
registration statements may become 
effective. 


C. Disclosure Provisions 


In proposed Forms S-1, S-2 and S-3, 
the Commission has developed a 
Securities Act registration system which 
identifies the information material to 
investment decisions in the context of 
all public offerings and then determines 
in what form and to whom issuers must 
disseminate such information. The 
material information will be required to 
be part of all Securities Act registration 
statements, regardless of the form used, 
through incorporation by reference in 
some cases. Differences among the 
forms primarily involve dissemination, 
i.e., the extent to which the required 
information must be presented in the 
prospectus, or may be presented in other 
documents delivered with the 
prospectus and incorporated by 
reference, or may be simply 
incorporated by reference from 
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information contained in the Exchange 
Act continuous reporting system. 

Generally, it is the issuer-oriented part 
of the information material to a public 
offering, as opposed to the transaction- 
specific information, which, depending 
on the form available, may be satisfied 
otherwise than through full prospectus 
presentation. This information includes 
the basic package of information about 
the issuer which the Commission 
believes is material to investment 
decisions in all contexts and thus is also 
required to be presented in annual 
reports to the Commission on Form 10-K 
and in annual reports to security 
holders.*’ Information about the offering 
will not have been reported on in any 
other disclosure document or otherwise 
have been publicly disseminated and 
thus will be required to be presented in 
all cases. 

1. Unifcrm Disclosure Requirements. 
The ABC Release proposed to make 
uniform the disclosure requirements 
relating to the offering of securities 
being registered, with proposed Form A 
serving as the initial repository of the 
uniform requirements. The Commission 
stated, however, that it intended these 
uniform disclosure items ultimately to 
be placed in Regulation S-K. The Guides 
Release then proposed moving these 
items from proposed Form A into 
Regulation S-K and, where appropriate, 
proposed to augment the text of the 
items with provisions proposed to be 
moved from various of the Guides for 
the Preparation and Filing of 
Registration Statements and Periodic 
Reports (“the Guides”). The Regulation 
S-K Release being published 
concurrently with this release 
reproposes Regulation S-K in its 
entirety. 

Regulation S-K, as currently proposed, 
includes as § 229.500 (Registration 
Statement and Prospectus Provisions) 
and as Item 202 of § 229.200 (Securities 
of the Registrant) all those uniform 
disclosure requirements pertaining to 
public offerings of securities. Proposed 
§ 229.500 of Regulation S-K is derived 
from the uniform items in proposed 


*? The components of the basic information 
»ackage were identified in the 10-K Release, which 
adopted major revisions to Form #0-K and the 
annual report to security holders. These 
components are: (1) market price of and dividends 
on the registrant's common stock and related 
stockholder matters (now Item 9 of Regulation S-K, 
proposed to become Item 201); (2) selected financial 
data (now Item 10 of Regulation S-K, proposed to 
become dtem 301; (3) management's discussion and 
analysis of financial condition and results of 
operations (now Item 11 of Regulation S-K, 
proposed to become Item 303); and (4) financial 
statements and supplementary financial information 
meeting the requirements of Regulation S-X and 
Item 12 (proposed to become Items 302 and 304) of 
Regulation S-K. 
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Form A, the Guides, and the suggestions 
of public commentators on both 
proposed Forms A, B and C and the 
Guides Release, as well as further staff 
consideration of all aspects of the 
integration rulemaking program, 
including the proposed sunset revision 
of Regulation C. All three fortns, 
proposed Forms S-1, S-2 and S-3, require 
inclusion of the information specified by 
each of the items comprising § 229.500. 
Those items are: Item 501, Forepart of 
the Registration Statement and Outside 
Front Cover Page of Prospectus; Item 
502, Inside Front Cover and Outside 
Back Pages of Prospectus; Item 503, 
Summary Information and Risk Factors; 
Item 504, Use of Proceeds; Item 505, 
Determination of Offering Price; Item 
506, Dilution; Item 507, Selling Security 
Holders; Item 508, Plan of Distribution; 
Item 509, Interests of Named Experts 
and Counsel; Item 510, Indemnification 
of Directors and Officers; Item 511, 
Other Expenses of Issuance and 
Distribution; and Item 512, 
Undertakings. Attention is directed to 
the Regulation S-K Release for the text 
of those items and a discussion of the 
substantive provisions thereof.*® 

The order of the transaction-oriented 
disclosure requirements of Proposed 
Forms S-1, S-2, and S-3 calling for the 
disclosure specified in the provisions of 
§ 229.500 has been rearranged to 
correspond to the order of the items 
within that section of Regulation S-K. 
This order of presentation of item 
requirements is intended to simplify 
registration statement preparation by 
corresponding to what is the most 
commonly employed registration 
statement format. Included in this 
reorganization of items within all three 
proposed forms is the proposed move of 
the item calling for disclosure with 
respect to the interests of experts and 
counsel named in the prospectus from - 
Part Il (information not required in 
prospectus) to Part I (information 
required in prospectus) of the 
registration statement. The Commission 
believes that such disclosure 
appropriately is presented in the 
prospectus. 

Part II of all three proposed forms will 
contain the disclosure concerning 
indemnification of directors and officers, 
information on other expenses of 


5* An item requiring a table of capital structure 
has not been included in § 229.500 of Regulation S- 
K. The commentators who responded to the 
Commission's specific inquiry as to the need for a 
capitalization table in proposed Forms A, B and C 
generally agreed with the Commission that a 
requirement for such a table is unnecessary because 
information presented therein is readily apparent 
from other sources such as the financial stat 


issuances and distribution, 

undertakings, and exhibits. In addition, 
Part II of proposed Form S—1 will call for 
financial statement schedules and 
disclosure with respect to recent sales of 
\unregistered securities (proposed Item 
701 of Regulation S-K). 

2. Incorporation by Reference. The 
technique of incorporation by reference 
of Exchange Act disclosure documents 
is central to the integrated Securities 
Act registration system represented by 
proposed Forms S-1, S-2 and S-3. 
Proposed Form S-3 relies on 
incorporation by reference to replace 
prospectus representation of information 
about the issuer of the securities being 
registered. Proposed Form S-2 uses 
incorporation by reference to allow 
streamlining of the prospectus 
presentation. of issuer-specific 
information. Proposed Form S-1 uses no 
incorporation by reference and instead 
requires full disclosure about the issuer 
of the securities to be presented in the 
prospectus. 

The specific incorporation by 
reference provisions of proposed Forms 
S-2 and S-3 reflect a number of changes 
from those of proposed Forms A and B. 
First, the incorporation by reference 
items (Item 12 of both proposed Forms 
S-2 and S-3) would now be contained in 
Part I of the forms and would require 
incorporation of the specified reports 
and information by reference into the 
prospectus itself rather than into Part Il 
of the registration statement. Moving 
this item to Part I of the forms means 
that the prospectus will be deemed to 
contain full disclosure about both the 
issuer and the transaction regardless of 
whether the information is actually 
presented in the prospectus or is 
allowed to be incorporated therein by 
reference from other documents. 
Investors thus will be afforded the full 
protections of the liability provisions 
under the Securities Act, both those of 
Section 11 and those of Sectgion 12(2), 
with respect to information about the 
issuer without regard to the particular 
form used to register the securities 
offered.® 

Second, unlike proposed Forms A and 
B, proposed Forms S-2 and S-3 would 
require the prospectus to contain the 
detailed description listing all material 


Existing Forms S-8 and S-16 both require 
incorporation by reference into the prospectus, Part 
1 of the registration statement. 

® While Section 11 of the Securities Act imposes 
liability for the contents of the registration 
statement, Section 12(2) imposes liability for the 
offer or sale of securities “by means of a prospectus 
or oral communication which includes an untrue 





5® See Guide 56 and the text and discussion of 
proposed Item 509 in the Regulation S-K Rel 


t of a material fact or omits to state a 
material fact necessary in order to make the 


eee 





stat not misleading * * *." 
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incorporated by reference therein. A 
number of commentators were of the 
view that this information is most 
appropriately placed in the prospectus 
itself, as is the case with existing Forms 
S-8 and S-16. The Commission agrees 
that investors should be given the 
benefit of being informed that other 
documents or information are deemed 
part of the prospectus, particularly in 
light of the fact that investors may 
request and have provided to them 
without charge the documents 
incorporated by reference. The 
Commission believes that the benefit of 
notice to investors outweighs the 
advantages of flexibility and prospectus 
brevity which were sought in the 
proposed Forms A and B formulation. 

Third, the Commission has deleted 
from the proposed Form S-2 and S-3 
incorporation by reference items the 
provisions contained in item 8(b) of 
proposed Forms A, B and C concerning 
potential liability for documents 
incorporated by reference. These 
provisions were originally proposed as 
amendment to Form S-16 in 1978 ® and 
were designed to address the concerns 
of underwriters and others over 
potential Section 11 liability for issuers’ 
Exchange Act filings which they had not 
helped prepare but which are 
incorporated by reference into Securities 
Act registration statements. These 
provisions are proposed to be included 
in proposed Rules 412 and 418 of 
Regulation C. They, as well as a new 
rule relating to be responsibility of 
persons subject to Section 11 of the 
Securities Act in an integrated 
disclosure system, Rule 176, are 
discussed in a separate release 
published concurrently with this 
release. 

3. Disclosure Requirements by Form. 
a. Form S-3. Proposed Form S-3 
provides the shortest form for Securities 
Act registration. The prospectus would 
be required to present the same uniform 
Regulation S-K items calling for 
information about the offering which are 
discussed above. The Commission 
shares the views of the commentators 
who questioned the need for summary 
information in a short form prospectus, 
but believes that the proposed 
Regulation S-K item dealing with 
summary information and risk factors 
(Item 503), which directs registrants to 
consider whether the length or 
complexity of the prospectus makes 
inclusion of a summary of information 
therein appropriate, would call for a 
summary in a Form S-3 prospectus only 


* Securities Act Release No. 5998 (November 17, 
1978) [43 FR 56053]. 
* Section 11 Release. 


Volume 23, No. 5, August 18, 1981 


where one would be meaningful. 
Similarly, in response to the 
commentators, the proposed Regulation 
S-K dilution item (Item 506) has been 
drafted to be sufficiently flexible so that 
it, too, would necessitate disclosure only 
where there could be material dilutive 
effects. 

Information concerning the registrant 
would be incorporated by reference 
from Exchange Act reports, which 
would be available to investors on 
request. The documents required to be 
incorporated are the latest annual report 
on Form 10-K and all other reports filed 
pursuant to section 13(a) or 15(d) of the 
Exchange Act since the end of the fiscal 
year covered by the Form 10-K, 
including all Section 13(d) or 15(d) 
reports filed subsequent to effectiveness 
of the registration statement and prior to 
termination of the offering.* Unless 
there has been a material change in the 
registrant's affairs which has not been 
reported in an Exchange Acct filing, the 
prospectus would not be required to 
present any information concerning the 
registrant. Where not reflected in filed 
Exchange Act reports incorporated by 
reference the following information 
would have to be included in the 
prospectus (1) financial information 
required by Rules 3-07 and 3-08 of 
Regulation S—X where the registrant has 
effected or is about to effect a 
transaction involving successions to a 
business for which such information is 
required; ® (2) restated financial 
statements where there has been a 
change in accounting principles or a 
correction of an error and such change 
or correction requires a substantial 
restatement of financial statements or 
where a business combination 
accounted for as a pooling of interests 
has been consummated subsequent to 
the most recent fiscal year end; or (3) 
any financial information required 
because of a material disposition of 
assets outside the normal course of 


Despite the fact that subsequently-filed periodic 
reports under the Exchange Act are incorpoated by 
reference into a Form S-3 prospectus, registrants 
should be aware that they may be required to 
amend the prospectus if the information actually 
presented therein has become materially false and 
misleading by reason of subsequent events that are 
reported in the incorporated Exchange Act 
documents. 

®5 It should be noted that the Commission is 
enagaged in a rulemaking project to reexamine its 
rules and policies concerning pro forma financial 
information. This project may include, among other 
things, proposed amendments to Rules 3-07 and 3- 
08. Forms S-1, S-2 and S-3, when adopted, will 
include any changes necessitated by this pro forma 
project. If the pro forma project has not resulted in 
final rulemaking action when Forms S-1, S-2 and S- 
3 are adopted, any coordinating amendments 
necessitated by the pro forma project would be 
adopted subsequently, along with the adoption of 
the pro forma project rulemaking proposals. 





business. Where such information is 
incorporated by reference, the 
prospectus would be required to so state 
and to describe briefly the transaction, 
accounting change, error, or disposition. 
The Commission requests comment on 
the need for a brief prospectus 
description of subsequent material 
developments which are described in 
reports incorporated by reference. 

The formulation of Proposed Form S-3 
differs from that of proposed Form A in 
several major respects. First, the 
proposed Regulation S-K summary 
information item does not contain a 
requirement to include selected financial 
data. Thus, proposed Form S-3 does not 
require selected financial data 
concerning the registrant to be 
presented in the prospectus but relies 
instead on incorporating that data by 
reference from the registrant’s Form 10- 
K. Second, only if an Exhange Act report 
has not been filed containing the 
information called for by Rule 3-07 or 3- 
08 would that information be included. 
Third, restated financial statements and 
information concerning material 
dispositions of assets would be treated 
the same as past or future successions to 
other businesses; all would trigger either 
full prospectus disclosure or a 
prospectus description of the 
incorporated information. This change 
reflects the public commentator’s 
general agreement that the shortest form 
registration statement should still be 
available despite the occurrence of a 
transaction to which rule 3-07 or 3-08 is 
applicable and that mandatory 
presentation of Rule 3-07 or 3-08 
financial information in all cases would 
be inconsistent with the theory of the 
Commission's shortest form registration 
statement, as well as with the treatment 
of restatements of financial statements 
and of material dispositions of assets. 

b. Form S-2. Proposed Form S-2 
provides a simplified form for 
registration by certain registrants. While 
it requires delivery of information about 
the registrant in addition to delivery of 
the same information about the offering 
as required by Form S-3, proposed Form 
S-2 significantly streamlines the 
registrant-specific disclosure by making 
the required level of disclosure 
delivered to investors that of the annual 
report to security holders pursuant to 
Rule 14a-3 rather than that of the annual 
report on Form 10-K. Required 
information about the registrant 
includes the basic information package 
components (market price and dividend 
data, selected financial data, financial 
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statements © and management's 
discussion and analysis) and such other 
items (brief descriptions of business, 
segments, supplementary financial 
information) as are required to be 
included in the annual report to security 
holders pursuant to Rule 14a-3. 
Moreover, registrants are granted the 
option of providing this information 
either by presenting it in the prospectus 
or by delivering the latest annual report 
to security holders along with the 
prospectus. Finally, the registrant's 
latest annual report on Form 10-K and 
periodic reports on Form 10-Q and Form 
8-K must be incorporated by reference 
into the prospectus, and made available 
upon request, to round out the 
information provided about the 
registrant. 

Several of the commentators who 
addressed proposed Form B questioned 
the value of providing registrants the 
option of satisfying information delivery 
requirements by either furnishing the 
annual report to security holders or 
including specified information about 
themselves in the prospectus. The 
Commission believes, however. that the 
option of annual report delivery 
provides registrants the opportunity to 
take advantage of an existing document 
to effect registration cost savings where 
appropriate, particularly since, as the 
form indicates, a legible facsimile of the 
annual report may be used. Because this 
provision is optional, registrants may 
elect not to deliver their annual reports 
in cases where doing so would be 
impracticable or where they choose not 
to do so for other reasons. The 
Commission believes that the option of 
delivering the annual report to security 
holders with the prospectus would be 
most helpful and cost effective in 
transactions which do not involve large 
numbers of offerees or which will be 


made at the market or over an exchange. 


For example, companies could avail 
themselves of this inexpensive method 
to register securities that might 


“In response to the commentator's observations 
regarding Form B financial statement requirements 
Item 11 of proposed Form S-2 would make clear 
that the financial statement requirements. with one 
exception, are those applicable to annua! reports to 
security holders regardless of whether presented in 
the annual report or the prospectus. The exception 
involves Rule 3-07 and 3-08 transactions. for which 
additional financial disclosure is necessitated in al! 
cases 

© In connection with the multiple document 
delivery aspect of Form S-2. where registrants 
choose to deliver other documents {annual reports 
to security holders, Form 10-Q reports or quarterly 
reports) together with the prospectus. they must 
deliver each such document with the preliminary 
prospectus, but need not redeliver such a document 
with the final prospectus if the recipient has already 
teen given the document along with the preliminary 
prospectus. 
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otherwise be offered in private 
placements or be the subject of fairness 
hearings required for exemption under 
Section 3(a)(10) of the Securities Act. 

A number of commentators suggested 
that the Commission designate the 
annual report on Form 10-K as the 
document to be used in Securities Act 
transactions. The Commission has 
determined, however, not to alter its 
choice of the annual report to security 
holders as the existing disclosure 
document which is allowed to be 
delivered in lieu of prospectus 
reiteration. This choice represents a 
policy decision to favor the readability 
of the annual report to security holders 
over the fuller disclosure of the annual 
report on Form 10-K. Experience to date 
with Form S-15,® which is an optional 
form for registration in limited types of 
business combinations usually not 
involving large numbers of offerees and 
which mandates delivery of the issuer's 
annual report to security holders, 
indicates that the use of the annual 
report to security holders for the 
purpose of Securities Act registration is 
viable. Registration statements on Form 
S-15 have been filed in ever-increasing 
numbers since the form was first 
adopted. ”° Of perhaps greater 
significance is the fact that a number of 
Form S-15 issuers have made maximum 
use of existing annual reports to security 
holders by electing to deliver the 
acquired company’s annual report to 
security holders in addition to their own 
reports. 

If the Form S-2 registrant elects the 
alternative of delivering its annual 
report, it must incorporate certain 
information in that document by 
reference and describe in the prospectus 
any materiai changes in its affairs since 
the end of the latest fiscal year reported 
in the delivered annual report. In 
addition, it must provide updating 
information but may avoid duplication 
of previously reported quarterly 
information because updating may be 
accomplished by any one of three 
means; (1) including in the prospectus 
such financial and other information as 
would be required to be reported in a 
report on Form 10-Q; (2) delivering a 


** Section 3(a)(10) provides for an exemption from 
registration for securities issued in an exchange 
transaction where the terms and conditions of such 
issuance are approved after a hearing upon their 
fairness. 

* Form S-15 was adopted as part of the 
integrated disclosure program in the S-15 Rele 


copy of the latest Form 10-Q with the 
prospectus and annual report; (3) 
delivering a copy of the latest informal 
quarterly report to shareholders if such 
report contained the same required 
information. In response to 
commentators’ concerns about a loss of 
flexibility, the Commission has deleted 
the instruction which would have 
required a Form 10-Q used to 
accompany a prospectus to be filed at 
least ten days prior to effectiveness of 
the registration statement because it 
believes such an instruction 
unnecessary. At the same time, 
however, the Commission is proposing 
an amendment to Rule 402(a)(2) in the 
Regulation C Release for the same staff 
processing purposes that prompted the 
now deleted instruction. Rule 402(a)(2) 
would require that copies of Form 10-Q 
reports which registrants using Form S-2 
or S-15 have chosen to deliver with the 
prospectus in lieu of prospectus 
reiteration must be included with all 
copies of the registration statement filed 
with the Commission. Finally, the 
Commission has added the informal 
quarterly report, if delivered with the 
prospectus, to the documents which 
must be incorporated by reference 
therein. 

Proposed Form B would have 
disallowed the annual report option if 
the registrant has effected or is about to 
effect a transaction for which 
information is required by Rule 3-07 or 
3-08 of Regulation S-X. Proposed Form 
S-2 has been changed to reflect the 
Commission's view, as well as that of 
the commentators, that the annual 
report option should be available in the 
case of a past or future succession to 
another business so long as information 
respecting the succession is presented in 
the prospectus or the annual report 
delivered with the prospectus.” 

Proposed Form S-2 also reflects a 
change from proposed Form B in the 
treatment of disclosure with respect to 
oil and gas operations. Proposed Form B 
allowed registrants with oil and gas 
operations to use their annual reports to 
security holders but would have 
required such registrants which not elect 
the annual report option to include in 
the prospectus the same level of 
disclosure with respect to oil and gas 
operations as is required in annual 
reports on Form 10-K. As was pointed 
out by the commentators, this provision 





and was intended to provide experience with the 
multiple document delivery concept and the use of 
the annual report to security holders. 

*° While the total namber of Form S-15 filings for 
the six months ended March 31, 1981 was 39, there 
were 52 Form S-15 filings in April, May and June of 
1981. 


*' The annual report delivery alternative would 
not be available if the annual report financial 
statements do not reflect (1) that there has been a 
change in accounting principles or an error where a 
substantial retroactive restatement is required; or 
(2) that there has been a material disposition of 
assets outside the normal course of business. 
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would have meant delivery of different 
disclosure respecting oil and gas 
operations depending on whether the 
registrant used the annual report option. 
Proposed Form S-2 contains no separate 
provision concerning oil and gas 
operations and thus requires consistent 
disclosure levels regardless of delivery 
method, because a prospectus would 
have to contain only the same level of 
information as required to be included 
in the annual report to security holders. 


C. Form S-1 


Proposed Form S-1 presents a simple 
format. Full disclosure of all material 
information about the offering and the 
registrant is required to be presented in 
the prospectus itself. No incorporation 
by reference to any Exchange Act 
documents is allowed. Proposed Form 
S-1 looks entirely to Regulation S—K for 
its non-financial substantive disclosure 
provisions. First, like proposed Forms S- 
2 and S-3, proposed form S-1 requires 
prospectus presentation of the offering- 
oriented items of § 229.500 of Regulation 
S-K and the description of securities 
(proposed Item 202 of Regulation S-K). 
In addition, the proposed Form S-1 
prospectus must include the same 
information about the registrant as is 
required to be reported in an annual 
report on Form 10-K. This information 
includes, in addition to the basic 
information package with respect to the 
registrant, ” the full Regulation S-K 
descriptions of business, properties and 
legal proceedings as well as the 
Regulation S-K disclosures with respect 
to management and security holders.” 

With regard to disclosure concerning 
management and security holders, 
proposed Form c would have allowed 
registrants who have been reporting 
companies for three years to incorporate 
the required information by reference 
rather than set it forth in the prospectus. 
The Commission agrees with the view of 
some commentators that information as 
to the identity and background of 
management and the identity of 
principal shareholders is relevant 


” The basic information package information is 

called for in Item 11, which is captioned 
. “Information with Respect to the Registrant.” A 

separate xeference to Rule 3-07 and 3-08 
information has been added to the financial 
statement provision of Item 11 to make it clear as to 
whether that information, including financial 
statements of the acquired businesses, is required in 
Form S-1. 

™ Proposed § 229.400 of Regulation S-K sets forth 
the disclosure provisions respecting directors and 
executive officers (now Item 3, proposed to.become 
Item 401); 3 t ation and 
transactions (now Item 4, proposed to become Item 
402): and security ownership of certain beneficial 
owners and management (now Item 6, proposed to 
hecome Item 403). 
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information which should be included in 
the Form S-1 prospectus. Accordingly, 
proposed Form S-1 does not allow 
information on management and 
security holders to be incorporated by 
reference. 


D. Other Aspects of Proposed Forms 


1. Audit Committees. In proposing 
Forms A, B and C, the Commission 
specifically requested comment on 
whether to require disclosure concerning 
audit committees. ’* The Commission 
inquired as to whether such disclosure 
should be required and, if so, whether it 
should simply go to the existence of an 
audit committee or should, like Schedule 
14A (17 CFR 240.14a-101), go further and 
include the functions performed and the 
number of meetings held. The 
Commission also pointed out that in the 
cases of reporting companies, this 
information is disclosed in election of 
director proxy statements and therefore 
requested comment on whether such a 
disclosure requirement should be limited 
to first time issuers. 

All of the commentators who 
responded to the Commission’s inquiry 
questioned the necessity for audit 
committee disclosure, especially for 
registrants other than first time issuers. 
These commentators generally favored 
the concept of audit committees but 
believed proxy statement disclosure is 
adequate with respect to the committees 
and their functions. Accordingly, the 
Commission is not proposing to require 
disclosure concerning audit committees 
in proposed Forms S-1, S-2, or S-3. 

2. Signature Provisions. Severa} 
clarifying changes have been made in 
the signature provisions of proposed 
Forms S-1, S-2, and S-3. First, a 


™ The Commission has endorsed the concept of 
audit committees for over forty years. See 
Accounting Series Release 19 (December 5, 1940) {11 
FR 10918}. More recently, in 1972, the Commission 
recommended the establishment of such committees 
“in order to assist in affording the greatest possible 
protection to investors who rely upon ... financial 
statements.” See Accounting Series Release No. 123 
(March 13, 1972) [37 FR 6850}. In 1974, the 
Commission adopted an amendment to Schedule 
14A of the proxy rules requiring disclosure of the 
existence and composition of the audit committee of 
the board of directors. See Accounting Series 
Release No. 165 (December 20, 1974) [40 FR 1010}. In 
1978 the Commission further amended Schedule 
14A to require disclosure of the functions performed 
by issuers audit committees and the number of 
meetings held by such committees. See Securities 
Exchange Act Release No. 15384 (December 6, 1978} 
[43 FR 58522]. Most recently, the Commission 
authorized publication of the Staff Report on 
Corporate Accountability, which concluded that 
audit committees may be essential to an effective 
corporate accountability process. Division of 
Corporate Finance, Securities and Exchange 
Commission, printed for use of the Senate 
Committee on Banking, Housing and Urban Affairs. 
96th Cong.. 2d. Sess. (September 4, 1980). 


sentence has been added to Instruction 
1 to make explicit the staff's 
longstanding position that, where the 
issuer is a limited partnership and 
where a signing general partner is a 
corporation, a majority of its board of 
directors also must sign the registration 
statement. Second, Instruction 2 has 
been augmented by a reference to Rule 
402 concerning manual signature and 
signatures pursuant to powers of 
attorney. Finally, in light of the selective 
review procedures employed by the 
Division of Corporation Finance and the 
proposed automatic effectiveness of 
certain Form S-3 registration 
statements, the signature provisions of 
proposed Forms S—2 and S-3 have been 
changed so that the registrant certifies 
that it meets the requirements for filing 
on the respective form. This provision is 
modeled after-a similar provision added 
to the signature provision of Form S-8 
when that form was amended to become 
effective automatically.” 

3. Summary Prospectuses. Rule 434A 
(17 CFR 230.434a) sets forth conditions 
for the use of summary prospectuses 
permiited under Section 10(b) of the 
Securities Act, including a condition that 
the form used to register the securities 
provides for the use of summary 
prospectuses, and states that a summary 
prospectus shall contain the information 
specified in the instructions as to 
summary prospectuses in the 
registration form used. The Commission 
believes that the use of Rule 434A 
summary prospectuses in connection 
with registration on Forms S-1 and S~2 
would be appropriate and, accordingly, 
proposed Forms S-1 and S-2 both 
contain instructions as to summary 
prospectuses. These instructions are 
derived from the similar instructions in 
existing Forms S-1 and S-7, both of 
which now provide for the use of 
summary prospectuses. The instructions 
have been modified to be consistent 
with the revised disclosure provisions of 
Forms S-1 and S—2, which in turn look to 
the proposed provisions of Regulation 
S-K. With the exception of the 
requirement to include a brief statement 
concerning material pending legal 
proceedings required in a Form S-1 
summary prospectus, both forms would 
require summary prospectuses to 
contain the same information. 


Text of Proposed Forms 


17 CFR Chapter II is proposed to be 
amended as follows: 


* Securities Act Release No. 6190 (February 22. 
1980) [45 FR 13438] 
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PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933 

By proposing new registration 
statement Forms S-1, S-2 and S-3 set 
forth below: 


§ 239.13 Form S-3, for registration under 
the Securities Act of 1933 of securities of 
certain issuers offered pursuant to certain 
types of transactions. 


Securities and Exchange Commission 


Form S-3.—Registration Statement 
Under the Securities Act of 1933 





(Exact name of registrant as specified in 
its charter) 





(State or other jurisdiction of 
incorporation or organization) 


(I.R.S. Employer Identification No.) 








(Address, including zip code, and 
telephone number, including area 
code, of registrant's principal 
executive offices) 





(name, address, including zip code, and 
telephone number, including area 
code, of agent for service) 

Approximate date of commencement of 
proposed sale to the 
public 
If the only securities being registered 

on this form are being offered pursuant 

to dividend or interest reinvestment 
plans, please check the following box.0 
If any of the securities being 
registered on this Form are to be offered 
on a delayed or continuous basis 
pursuant to Rule 462A under the 
Securities Act of 1933, please check the 
following box. 0 


Calculation of Registration Fee 





title of 
each ameest Amount 
class of te of 
“Ohenng registra: 
price a 


Amount 
to be 
to be registered 
registered 








Form S-3—General Instructions 


I. Eligibility Requirements for Use of Form S- 
3 


This instruction sets forth registrant 
requirements and transaction requirements 
for the use of Form S-3. Any registrant which 
meets the requirements of I. A. below 
(“Registrant Requirements”) may use this 
Form for the registration of securities under 
the Securities Act of 1933 (“Securities Act”) 
which are offered in any transaction 
specified in I. B. below (“Transaction 
Requirement”) provided that the 
requirements applicable to the specified 
transaction are met. 
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A. Registrant Requirements. All registrants 
must meet the following conditions in order 
to use this Form S-3 for registration under the 
Securities Act of securities offered in the 
transactions specified in I. B. below: 

1. The registrant is organized under the 
laws of the United States or any State or 
Territory or the District of Columbia and has 
its principal business operations in the 
United States or its territories. 

2. The registrant has a class of securities 
registered pursuant to Section 12(b) of the 
Securities Exchange Act of 1934 (“Exchange 
Act") or a class of equity securities registered 
pursuant to Section 12(g) of the Exchange Act 
or is required to file reports pursuant to 
Section 15(d) of the Exchange Act. 

3. The registrant: (a) has been subject to the 
requirements of Section 12 or 15(d) of the 
Exchange Act and has filed all the materia! 
required to be filed pursuant to Sections 13, 
14 or 15(d) for a period of at least thirty-six 
calendar months immediately preceding the 
filing of the registration statement on this 
Form; and (b) has filed in a timely manner all 
reports required to be filed during the twelve 
calendar months and any portion of a month 
immediately preceding the filing of the 
registration statement and, if the registrant 
has used (during the twelve calendar months 
and any portion of a month immediately 
preceding the filing of the registration 
statement) Rule 12b-25(b) (17 CFR 240.12b- 
25(b)) under the Exchange Act with respect to 
a report or a portion of a report, that report or 
portion thereof has actually been filed within 
the time period prescribed by the Rule. 

4. Neither the registrant nor any of its 
consolidated or unconsolidated subsidiaries 
have, since the end of the last fiscal year for 
which certified financial statements of the 
registrant and its consolidated subsidiaries 
were included in a report filed pursuant to 
Section 13(a) or 15(d) of the Exchange Act: (a) 
failed to pay any dividend or sinking fund 
installment on preferred stock; or (b) 
defaulted (i) on any installment or 
installments on indebtedness for borrowed 
money, or (ii) on any rental on one or more 
long term leases, which defaults in the 
aggregate are material to the financial 
position of the registrant and its consolidated 
and unconsolidated subsidiaries, taken as a 
whole. 

5. A foreign private issuer which satisifes 
all of the above provisions of these registrant 
eligibility requirements except the provisions 
in 1.A.1. relating to organization and principal 
business shall be deemed to have met these 
registrant eligibility requirements provided 
that such foreign issuer files the same reports 
with the Commission under Section 13(a) or 
15(d) of the Exchange Act as a domestic 
registrant pursuant to 1.A.3. above. 

6. If the registrant is a successor registrant, 
it shall be deemed to have met conditions 1., 
2., 3., and 4. above if: (a) its predecessor and 
it, taken together, do so, provided that the 
succession was primarily for the purpose of 
changing the state of incorporation of the 
predecessor or forming a holding company 
and that the assets and liabilities of the 
successor at the time of succession were 
substantially the same as those of the 
predecessor; or (b) if all predecessors met the 
conditions at the time of succession and the 


registrant has continued to do so since the 
succession. 

7. If a registrant ia a majority-owned 
subsidiary it shall be deemed to have met the 
conditions of these registrant eligibility 
requirements (or the conditions of the 
Transaction Requirements below) if its 
parent meets the conditions and if the parent 
fully guarantees the securities being 
registered as to principal and interest. Note: 
In such an instance the parent-guarantor is 
the issuer of a separate security consisting of 
the guarantee which must be concurrently 
registered. 

B. Transaction Requirements. Security 
offerings meeting any of the following 
conditions and made by registrants meeting 
the Registrant Requirements above may be 
registered on this Form: 

1. Primary And Secondary Offerings By 
Certain Registrants. Securities to be offered 
for cash by or on behalf of a registrant, or 
outstanding securities to be offered for cash 
for the account of any person other than the 
registrant, including securities acquired by 
standy underwriters in connection with the 
call or redemption by the registrant of 
warrants or a class of convertible securities; 
provided that the aggregate market value of 
the voting stock held by non-affiliates of the 
registrant is $150 million or more. 

Instructions. The aggregate market value of 
the registrant's outstanding voting stock shall 
be computed by use of the price at which the 
stock was last sold, or the average of the bid 
and asked prices of such stock, as of a date 
within 60 days prior to the date of filing. (See 
the definition of “affiliate” in Securities Act 
Rule 405 [17 CFR 230.405)). 

2. Primary Offerings of Certain Debt 
Securities. Non-convertible debt securities to 
be offered for cash by or on behalf of a 
registrant, provided such debt securities are 
“investment grade debt securities,” as 
defined below. A non-convertible debt 
security is an “investment grade debt 
security” if, at the time of effectiveness of the 
registration statement, it has been rated in 
one of the four highest rating categories for 
debt by at least one nationally recognized 
statistical rating organization (as that term is 
used in Rule 15c3-1(c)(2)(vi)(E) under the 
Securities Exchange Act of 1934 [17 CFR 
240.15c3-1(c)(2)(vi)(E)]). 

3. Securities Registered on Form S-8. 
Securities offered by affiliates for resale 
pursuant to the conditions specified in 
General Instruction C to Form S-8 (17 CFR 
239.16b). 

4. Rights Offerings, Dividend or Interest 
Reinvestment Plans, and Conversions or 
Warrants. Securities to be offered (a) upon 
the exercise of outstanding rights granted by 
the issuer of the securities to be offered, if 
such rights are granted on a pro rata basis to 
all existing security holders of the class of 
securities to which the rights attach, or (b) 
pursuant to a dividend or interest 
reinvestment plan, or (c) upon the conversion 
of outstanding convertible securities or upon 
the exercise of outstanding transferable 
warrants issued by the issuer of the securities 
to be offered, or by an affiliate of such issuer; 
provided the issuer has sent to all record 
holders of such rights, or to all participants in 
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such plans, or to all record holders of such 
convertible securities or transferable 
warrants, respectively, material containing 
the information required by Rule 14a-3(b) [(17 
CFR 240.14a-3(b))] under the Exchange Act 
and Items 401, 402, and 403 of Regulation S-K 
(17 CFR 229.400) within the twelve calendar 
months immediately preceding the filing of 
the registration statement, except that the 
information required by Items 401, 402 and 
403 of Regulation S-K need only be provided 
to holders of rights exercisable for common 
stock, holders of securities convertible into 
common stock, participants in plans which 
may invest in common stock, or in securities 
convertible into common stock or warrants 
exercisable for common stock, respectively. 


11. Application of General Rules and 
Regulations 


A. Attention is directed to the Genera) 
Rules and Regulations under the Securities 
Act, particularly Regulation C thereunder (17 
CFR 230.400 to 230.494). That Regulation 
contains general requirements regarding the 
preparation and filing of registration 
statements. 

B. Attention is directed to Regulation S-K 
(17 CFR Part 229) for the requirements 
applicable to the content of the non-financial 
statement portions of registration statements 
under the Securities Act. Where this Form 
directs the registrant to furnish information 
required by Regulation S-K and the item of 
Regulation S-K so provides, information need 
only be furnished to the extent appropriate. 
Notwithstanding Item 501 and 502 of 
Regulation S-K, no table of contents and 
cross-reference sheet are required to be 
included in the prospectus or registration 
statement prepared on this form. In addition 
to the information expressly required to be 
included in a registration statement on this 
Form S-3, registrants also may provide such 
other information as they deem appropriate. 


Ill. Dividend or Interest Reinvestment Plans: 
Filing and Effectiveness of Registration 
Statement; Requests for Confidential 
Treatment 


Original registration statements on this 
Form S-3 solely with respect to securities 
offered pursuant to dividend or interest 
reinvestment plans will become effective 
automatically on the twentieth day after the 
date of filing (Rule 456, 17 CFR 230.456), 
pursuant to the provisions of Section 8{a) of 
the Act (Rule 459, 17 CFR 230.459). Pre- 
effective amendments to such a registration 
statement may be filed prior to effectiveness, 
and such amendments will be deemed to 
have been filed with the consent of the 
Commission (Rule 475a, 17 CFR 230.475a). 
Accordingly, the filing of a pre-effective 
amendment to such a registration statement 
will not commence a new twenty-day period. 
Post-effective amendments to such a 
registration statement on this Form shall 
become effective upon the date of filing (Rule 
464, 17 CFR 230.464). Delaying amendments 
are not permitted in connection with either 
original filings or amendments on such a 
registration statement (Rule 473(d), 17 CFR 
239.473{d)), and any attempt to interpose a 
delaying amendment of any kind will be 
ineffective. All filings made on or in 
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connection with this Form become public 
upon filing with the Commission. As a result, 
requests for confidential treatment made 
under rule 485 (17 CFR 230.485) must be 
processed with the Commission staff prior to 
the filing of such a registration statement. The 
number of copies of the registration 
statement and of each amendment required 
by Rules 402 and 472 (17 CFR 230.402, 
230.472) shall be filed with the Commission: 
provided, however, That the number of 
additional copies referred to in Rule 402(a)(2) 
may be reduced from ten to two and the 
number of additional copies referred to in 
Rule 472(a) may be reduced from eight to two, 
one of which shall be marked clearly and 
precisely to indicate changes. 

Part I. Information Required in Prospectus 

Item 1. Forepart of the Registration 
Statement and Outside Front Cover Page of 
Prospectus. Set forth in the forepart of the 
registration statement and on the outside 
front cover page of the prospectus the 
information required by Item 501 of 
Regulation S-K (17 CFR 229.500). 

Item 2. Inside Front and Outside Back 
Cover Pages of Prospectus. Set forth on the 
inside front cover page of the prospectus or, 
where permitted, on the outside back cover 
page, the information required by Item 502 of 
Regulation S-K (17 CFR 229.500). 

Item 3. Summary Information and Risk 
Factors. Furnish the information required by 
Item 503 of Regulation S-K (17 CFR 229.500). 

Item 4. Use of Proceeds. Furnish the 
information required by Item 504 of 
Regulation S-K (17 CFR 229.500). 

Item 5, Determination of Offering Price. 
Furnish the information required by Item 505 
of Regulation S-K (17 CFR 229.500). 

Item 6. Dilution. Furnish the information 
required by Item 506 of Regulation S-K (17 
CFR 229.500). 

Item 7. Selling Security Holders. Furnish 
the information required by Item 507 of 
Regulation S-K (17 CFR 229.500). 

Item 8. Plan of Distribution. Furnish the 
information required by Item 508 of 
Regulation S-K (17 CFR 229.500). 

Item 9. Description of Securities to be 
Registered. Furnish the information required 
by Item 202 of Regulation S-K (17 CFR 
229.200). 

Item 10. Interests of Named Experts and 
Counsel. Furnish the information required by 
Item 509 of Regulation S-K (17 CFR 229.500). 

Item 11. Material Changes. (a) Describe 
any and all material changes in the 
registrant's affairs which have occurred since 
the end of the latest fiscal year for which 
certified financial statements were included 
in the latest annual report to security holders 
and which have not been described in a 
report on Form 10-Q (17 CFR 249.308a) or 
Form 8-K (17 CFR 249.308) filed under the 
Exchange Act. 

(b)(1) Include in the prospectus, if not 
included in the reports filed under the 
Exchange Act which are incorporated by 
reference into the prospectus pursuant to 
Item 12: (i) information required by Rules 3- 
07 and 3-08 of Regulation S-X (17 CFR Part 
210) where the registrant has effected or is 
about to effect a transaction for which such 
information is required; (ii) restated financial 


statements if there has been a change in 
accounting principles or a correction of an 
error where such change or correction 
requires a substantial retroactive restatement 
of financial statements or where a business 
combination accounted for by the pooling of 
interest method of accounting has been 
consummated subsequent to the most recent 
fiscal year; or (iii) any financial information 
required because of a material disposition of 
assets outside the normal course of business. 

(2) If the financial information specified in 
paragraph (b)(1) has been incorporated by 
reference from a filed report, state that such 
information has been incorporated by 
reference and briefly describe the subject 
transaction, accounting change, correction or 
disposition. 

Item 12. Incorporation of Certain 
Information by Reference. (a) The documents 
listed in (1) and (2) below shall be 
specifically incorporated by reference into 
the prospectus, by means of a statement to 
that effect in the prospectus listing all such 
documents. 

(1) the registrant's latest annual report on 
Form 10-K (17 CFR 249.310) filed pursuant to 
Section 13(a) or 15(d) of the Exchange Act 
which contains financial statements for the 
registrant's latest fiscal year for which a 
Form 10-K was required to have been filed; 
and 

(2) all other reports filed pursuant to 
Section 13(a) or 15(d) of the Exchange Act 
since the end of the fiscal year covered by 
the annual report referred to in (1) above. 

(b) The prospectus shall also state that all 
documents subsequently filed by the 
registrant pursuant to Sections 13, 14 or 15(d) 
of the Exchange Act, prior to the termination 
of the offering, shall be deemed to be 
incorporated by reference into the 
prospectus. 


Part Il. Information Not Required in 
Prospectus 

Item 13. Other Expenses of Issuance and 
Distribution. Furnish the information required 
by Item 511 of Regulation S-K (17 CFR 
229.500). 

Item 14. Indemnification of Directors and 
Officers. Furnish the information required by 
Item 510 of Regulation S-K (17 CFR 229.500). 

Item 15. Exhibits. Subject to the rules 
regarding incorporation by reference, furnish 
the exhibits required by Item 601 of 
Regulation S-K (17 CFR 229.600). 

Item 16. Undertakings. Furnish the 
undertakings required by Item 512 of 
Regulation S-K (17 CFR 229.500). 

Signatures 

Pursuant to the requirements of the 
Securities Act of 1933, the registrant certifies 
that it meets all of the requirements for filing 
on Form §-3 and has duly caused this 
registration statement to be signed on its 
behalf by the undersigned, thereunto duly 
authorized, in the City of . State 
of ,on ,19—. 
(Registrant) 
By (Signature and Title) 

Pursuant to the requirements of the 
Securities Act of 1933, this. registration 
statement has been signed by the following 
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persons in the capacities and on the dates 
indicated. 

(Signature) 

(Title) 
(Date) 








Calculation of Registration Fee 





Title of 
each Proposed Proposed 


; Amount 
class of = maximum = maxi of 





Instructions. 1. The registration statement 
shall be signed by the registrant, its principal 
executive officer or officers, its principal 
financial officer, its controller or principal 
accounting officer, and by at least a majority 
of the board of directors or persons 
performing similar functions. If the registrant 
is a foreign person, the registration statement 
shall also be signed by its authorized 
representative in the United States. Where 
the registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate general partner signing the 
registration statement. 

2. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which he signs the registration statement. 
Attention is directed to Rule 402 concerning 
manual signatures and Item 601 of Regulation 
S-K concerning signatures pursuant to 
powers of attorney. 

3. Where eligibility for use of the Form is 
based on the assignment of a security rating 
pursuant to Transaction Requirement B.2., the 
registrant may sign the registration statement 
notwithstanding the fact that such security 
rating has not been assigned by the filing 
date, provided that the registrant reasonably 
believes, and so states, that the security 
rating requirement will be met by the time of 
effectiveness. 

§ 239.12 Form S~2, for registration under 
the Securities Act of 1933 of securities of 
certain issuers. 


Securities and Exchange Commission 


Form S-20.—Registration Statement Under 
the Securities Act of 1933 





(Exact name of registrant as specified in its 
charter) 





(State or other jurisdiction of incorporation or 
organization) 





(LR.S. Employer Identification No.) 





(Address, including zip code, and telephone 
number, including area code, of registrant's 
principal executive offices) 





(Name, address, including zip code, and 
telephone number, including area code, of 
agent for service) 


Approximate date of commencement of 
proposed sale to the public. 

If any of the securities being registered on 
this Form are to be offered on a delayed or 
continuous basis pursuant to Rule 462A under 
the Securities Act of 1933, please check the 
following box.0 

If the registrant elects to deliver its latest 
annual report to security holders, or a 
complete and legible facsimile thereof, 
pursuant to Item 11(a)(1) of this Form, please 
check the following box.0 
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Form S-2.—General Instructions 
I. Eligibility Requirements for Use of Form S- 
2 


Any registrant which meets the following 
conditions may use this Form for registration 
of securities under the Securities Act of 1933 
(‘Securities Act”) which are offered or to be 
offered in any transaction other than an 
exchange offer for securities of another 
person: 

A. The registrant is organized under the 
laws of the United States or any State or 
Territory or the District of Columbia and has 
its principal business operations in the 
United States or its territories. 

B. The registrant has a class of securities 
registered pursuant to Section 12(b) of the 
Securities Exchange Act of 1934 (“Exchange 
Act”) or has a class of equity securities 
registered pursuant to Section 12(g) of the 
Exchange Act or is required to file reports 
pursuant to Section 15(d) of the Exchange 
Act. 

C. The registrant: (1) has been subject to 
the requirements of Section 12 or 15(d) of the 
Exchange Act and has filed all the material 
required to be filed pursuant to Sections 13, 
14 or 15(d) for a period of at least thirty-six 
calendar months immediately preceding the 
filing of the registration statement on this 
Form; and (2) has filed in a timely manner all 
reports required to be filed during the twelve 
calendar months and any portion of a month 
immediately preceding the filing of the 
registration statement and, if the registrant 
has used (during the twelve calendar months 
and any portion of a month immediately 
preceding the filing of the registration 
statement) Rule 12b-25(b) (17 CFR 240.12b- 
25(b)) under the Exchange Act with respect to 
a report or a portion of a report, that report or 
portion thereof has actually been filed within 
the time period prescribed by that Rule. 

D. Neither the registrant nor any of its 
consolidated or unconsolidated subsidiaries 
have, since the end of their last fiscal year for 
which certified financial statements of the 
registrant and its consolidated subsidiaries 
were included in a report filed pursuant to 
Section 13(a) or 15(d) of the Exchange Acct: (a) 
failed to pay any dividend or sinking fund 
installment on preferred stock; or (b) 
defaulted (i) on any installment or 
installments on indebtedness for borrowed 
money, or (ii) on any rental on one or more 
long term leases, which defaults in the 
aggregate are material to the financial 
position of the registrant and its consolidated 
and unconsolidated subsidiaries, taken as a 
whole. : 

E. A foreign private issuer which sausfies 
all of the above provisions of these registrant 
eligibility requirements except the provisions 
in I.A. relating to organization and principal 


business shall be deemed to-have met these 
registrant eligibility requirements provided 
that such foreign issuer files the same reports 
with the Commission under Section 13(a) or 
15(d) of the Exchange Act as a domestic 
registrant pursuant to I.C. above. 

F. If a registrant is a successor registrant it 
shall be deemed to have met conditions A., 
B., C., and D. above if: (1) its predecessor and 
it, taken together, do so, provided that the 
succession was. primarily for the purpose of 
changing the state of incorporation of the 
predecessor or forming a holding company 
and that the assets and liabilities of the 
successor at the time of succession were 
substantially the same as those of the 
predecessor; or (2) if all predecessors met the 
conditions at the time of succession and the 
registrant has continued to do so since the 
succession. 

G. If a registrant is a majority-owned 
subsidiary it shall be deemed to have met the 
conditions of these eligibility requirements if 
its parent meets the conditions and if the 
parent fully guarantees the securities being 
registered as to principal and interest. Note: 
In such an instance the parent-guarantor is 
the issuer of a separate security consisting of 
the guarantee which must be concurrently 
registered. 


II. Application of General Rules and 
Regulations 


A. Attention is directed to the General 
Rules and Regulations under the Securities 
Act, particularly those comprising Regulation 
C thereunder (17 CFR 230.400 to 230.494). 
That Regulation contains general 
requirements regarding the preparation and 
filing of registration statements. 

B. Attention is directed to Regulation S-K 
(17 CFR Part 229) for the requirements 
applicable to the content of the non-financial 
statement portions of registration statements 
under the Securities Act. Where this Form 
directs the registrant to furnish information 
required by Regulation S-K and the item of 
Regulation S-K so provides, information need 
only be furnished to the extent appropriate. 


Ill. Filing-of Other Financial Statements in 
Certain Cases 


The Commission may, upon the request of 
the registrant, and where consistent with the 
protection of investors, permit the omission- 
of one or more of the financial statements 
herein required or the filing in substitution 
therefor of appropriate statements of 
comparable character. The Commission may 
also by informal written notice require the 
filing of other financial statements in addition 
to, or in substitution for, the statements 
herein required in any case where such 
statements are necessary or appropriate for 
an adequate presentation of the financial 
condition of any person whose financial 
statements are required, or whose statements 
are otherwise necessary for the protection of 
investors. 


Part I. Information Required in Prospectus 


Item 1. Forepart of the Registration 
Statement and Outside Front Cover Page of 
Prospectus. Set forth in the forepart of the 
registration statement and on the outside 
front cover page of the prospectus the 
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information required by Item 501 of 
Regulation S-K (17 CFR 229.500). 

Item 2. Inside Front and Outside Back 
Cover Pages of Prospectus. Set forth on the 
inside front cover page of the prospectus or, 
where permitted, on the outside back cover 
page, the information required by Item 502 of 
Regulation S-K (17 CFR 229.500). 

Item 3. Summary Information and Risk 
Factors. Furnish the information required by 
Item 503 of Regulation S-K (17 CFR 229.500). 

Item 4. Use of Proceeds. Furnish the 
information required by Item 504 of 
Regulation S-K (17 CFR 229.500). 

Item 5. Determination of Offering Price. 
Furnish the information required by Item 505 
of Regulatioin S-K (17 CFR 229.500). 

Item 6. Dilution. Furnish the information 
required by Item 506 of Regulation S—K (17 
CFR 229.500). 

Item 7. Selling Security Holders. Furnish 
the information required by Item 507 of 
Regulation S—K (17 CFR 229.500). 

Item 8. Plan of Distribution. Furnish the 
information required by Item 508 of 
Regulation S-K (17 CFR 229.500). 

Item 9. Description of Securities to be 
Registered. Furnish the information required 
by Item 202 of Regulation S-K (17 CFR 
229.200). : 

Item 10. Interests of Named Experts and 
Counsel. Furnish the information required by 
Item 509 of Regulation S-K (17 CFR 229.500). 

Item 11. Information with Respect to the 
Registrant. Furnish the information required 
by either paragraph (a) or paragraph (b) of 
this item. However, if the financial 
statements in the registrant's latest annual 
report to security holders do not reflect: (1) 
restated financial statements if there has ~ 
been a change in accounting principles or a 
correction of an error where such change or 
correction requires a substantial retroactive 
restatement of financial statements, or where 
a business combination accounted for by the 
pooling of interest method of accounting has 
been consummated subsequent to the most 
recent fiscal year end; or (2) any financial 
information required because of a material 
disposition of assets outside the normal 
course of business, the registrant shall not 
provide prospectus information in the manner 
allowed by paragraph (a) below. 

(a) If the registrant elects to deliver this 
prospectus together with its latest annual 
report ta security holders, which at the time 
of original preparation met the requirements 
of either Rule 14a-3 or Rule 14c-3, or a 
complete and legible facsimile of its latest 
annual report to security holders: 

(1) Indicate that the prospectus is 
accompanied by the registrant's latest annual 
report to security holders. 

(2) Provide financial and other information 
with respect to the registrant in the form 
required by Part I of Form 10-Q (17 CFR 
239.308a) as of the end of the most recent 
fiscal quarter which ended after the end of 
the latest fiscal year for which certified 
financial statements were included in the 
latest report to security holders and more 
than forty-five days prior to the effective date 
of this registration statement (or as of a more 
recent date) by one of the following means: 

(i) Including such information in the 
prospectus; or 
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(ii) Providing without charge to each person 
to whom a prospectus is delivered a copy of 
the registrant's latest Form 10-Q; or 

(iii) Providing without charge to each 
person to whom a prospectus is delivered a 
copy of the registrant's latest quarterly report 
which was delivered to its shareholders and 
which included the required financial 
information. 

(3) If not reflected in the registrant's latest 
annual report to security holders, provide the 
information required by Rules 3-07 and 3-08 
of Regulation S—X (17 CFR Part 210) where 
the registrant has effected or is about to 
effect a transaction for which such 
information is required. 

(4) Describe any and all material changes 
in the registrant's affairs which have 
occurred since the end of the latest fiscal 
year for which certified financial statements 
were included in the latest annual report to 
security holders and which were not 
described in a Form 10-Q or quarterly report 
delivered with the prospectus in accordance 
with paragraph (a)(2)(ii) or (iii) of this item. 

(b) If the registrant does not elect to deliver 
its latest annual report to security holders: 

(1) Furnish a brief description of the 
business done by the registrant and its 
subsidiaries during the most recent fiscal 
year as required by Rule 14a-3 to be included 
in annual reports to security holders. The 
description also should take into account 
changes in its business which have occurred 
between the end of the last fiscal year and 
the effective date of the registration 
statement. 

(2) Include financial statements and 
information as required by Rule 14a-3(b)(1) to 
be included in annual reports to security 
holders as well as any information required 
by Rules 3-07 ard 3-08 of Regulation S-X. 

(3) Furnish information relating to industry 
segments, classes or similar products or 
services, foreign and domestic operations, 
and export sales required by paragraphs (b), 
(c)(1){i) and (d) of Item 101 of Regulation S-K 
(17 CFR 229.110). 

(4) Where common equity securities are 
being offered, furnish information required by 
Item 201 of Regulation S-K (17 CFR 229.200), 
market price and dividends on the 
registrant's common stock and related 
stockholder matters. 

(5) Furnish selected financial data required 
by Item 301 of Regulation S-K (17 CFR 
229.200). 

(6) Furnish supplementary financial 
information required by Item 302 of 
Regulation S-K (17 CFR 229.300). 

(7) Furnish management's discussion and 
analysis of the registrant's financial condition 
and results of operations required by Item 303 
of Regulation S-K (17 CFR 229.300). 

(8) Furnish information concerning 
disagreements with accountants on 
accounting and financial disclosure required 
by Item 304 of Regulation S-K (17 CFR 
229.300). 

Item 12. Incorporation of Certain 
Information by Reference. (a) The documents 
listed in (1), (2), and, if applicable, (3) and (4) 
below shall be specifically incorporated by 
reference into the prospectus, by means of a 
statement to that effect in the prospectus 
listing all such documents. 


(1) The registrant's latest Form 10-K (17 
CFR 249.310) filed pursuant to Section 13(a) 
or 15(d) of the Exchange Act which contains 
certified financial statements for the 
registrant's latest fiscal year for which a 
Form 10-K was required to have been filed. 

(2) All other reports filed pursuant to 
Section 13(a) or 15(d) of the Exchange Act 
since the end of the fiscal year covered by 
the annual report referred to in (1) above. 

(3) If the registrant elects to deliver its 
latest annual report to security holders, 
pursuant to Item 11(a)(1) of this Form: 

(i) description of business furnished in 
accordance with the provisons of Rule 14a- 
3(b)(5) under the Exchange Act (17 CFR 
240.14a-3(b)(5)); 

(ii) financial statements and information 
furnished in accordance with the provisons of 
Rule 14a-3(b)(1); 

(iii) information relating to industry 
segments, classes of similar products or 
services, foreign and domestic operations, 
and export sales furnished as required by 
paragraphs (b), (c)(1)(i) and (d) of Item 101 of 
Regulation S-K (17 CFR 229.100); 

(iv) where common equity securities are 
being offered, market price and dividends on 
the registrant's common stock and related 
stockholder matters furnished as required by 
Item 201 of Regulation S-K (17 CFR 229.200); 

(v) selected financial data furnished as 
required by Item 301 of Regulation S-K (17 
CFR 229.300); 

(vi) supplementary financial information 
furnished as required by Item 302 of 
Regulation S-K (17 CFR 229.300); 

(vii) management's discussion and analysis 
of financial condition and results of 
operations furnished as required by Item 303 
of Regulation S—K (17 CFR 229.300); and 

(viii) information concerning disagreements 
with accountants on accounting and financial 
disclosure furnished as required by Item 304 
of Regulation SK (17 CFR 229.300). 

(4) If the registrant elects, pursuant to Item 
11(a)(2)(iii) of this Form, to provide a copy of 
its latest quarterly report which was 
delivered to shareholders, the financial 
information equivalent to that required to be 
presented in Part I of Form 10-Q. 

(b) The registrant may also state, if it so 
chooses, that specifically described portions 
of documents which are incorporated by 
reference are not a part of the registration 
statement. In such case, the description of 
portions which are not incorporated by 
reference or which are excluded shall be 
made with clarity and in reasonable detail. 


Part II. Information not Required in 
Prospectus 

Item 13. Other Expenses of Issuance and 
Distribution. Furnish the information required 
by Item 511 of Regulation S-K (17 CFR 
229.500). 

Item 14. Indemnification of Directors and 
Officers. Furnish the information required by 
Item 510 of Regulation SK (17 CFR 229.500}. 

Item 15. Exhibits. Subject to the rules 
regarding incorporation by reference, furnish 
the exhibits required by Item 601 of 
Regulation S—K (17 CFR 229.600). 
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Item 16. Undertakings. furnish the 
undertakings required by Item 512 of 
Regulation S-K (17 CFR 229.500). 


Signatures 


Pursuant to the requirements of the 
Securities Act of 1933, the registrant certifies 
that it meets all of the requirements for filing 
on Form S-2 and has duly caused this 
registration statement to be signed on its 
behalf by the undersigned, thereunto duly 
authorized, in the City of ---———_, State 
of on 19 —. 








(Registrant) 





By (Signature and Title) 
Pursuant to the requirements of the 
Securities Act of 1933, this registration 
statement has been signed by the following 
persons in the capacities and on the dates 
indicated. 
(Signature) 








(Title) 





(Date) 


Instructions. 1. The registration statement 
shall be signed by the registrant, its principal 
executive officer or officers, its principal 
financial officer, its controller or principal 
accounting officer, and by at least a majority 
of the board of directors of persons 
performing similar functions. If the registrant 
is a foreign person, the registration statement 
shall also be signed by its authorized 
representative in the United States. Where 
the registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate general partner signing the 
registration statement. 

2. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which he signs the registration statement. 
Attention is directed to Rule 402 concerning 
manual signatures and to Item 601 of 
Regulation S-K concerning signatures 
pursuant to powers of attorney. 


Instructions as to Summary Prospectuses 


1. A summary prospectus used pursuant to 
Rule 434A (17 CFR 230.434a) shall at the time 
of its use contain such of the information 
specified below as is then included in the 
registration statement. All other information 
and documents contained in the registration 
statement may be omitted. 

(a) As to Item 1, the aggregate offering 
price to the public, the aggregate 
underwriting discounts and commissions and 
the offering price per unit to the public; 

(b) As to Item 4, a brief statement of the 
principal purposes for which the proceeds are 
to be used; 

(c) As to Item 7, a statement as to the 
amount of the offering, if any, to be made for 
the account of security holders; 

(d) As to Item 8, the name of the managing 
underwriter or underwriters and a brief 
statement as to the nature of the 
underwriter’s obligation to take the 
securities; if any securities to be registered 
are to be offered otherwise than through 
underwriters, a brief statement as to the 
manner of distribution; 
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(e) As to Item 9, a brief statement as to 
dividend rights, voting rights, conversion 
rights, interest, maturity; 

(f) As to Item 11, a brief statement of the 
general character of the business done and 
intended to be done and the selected 
financial data (Item 301 of Regulation S-K); 
and 

(g) A tabular presentation of notes payable, 
long term debt, deferred credits, minority 
interests, if material, and the equity section of 
the latest balance sheet filed, as may be 
appropriate. 

2. The summary prospectus shall not 
contain a summary or condensation of any 
other required financial information except 
as provided above. 

3. The Commission may, upon the request 
of the registrant, and where consistent with 
the protection of investors, permit the 
omission of any of the information herein 
required or the furnishing in substitution 
therefor of appropriate information of 
comparable character. The Commission may 
also require the inclusion of other information 
in addition to, or in substitution for, the 
information herein required in any case 
where such information is necessary or 
appropriate for the protection of investors. 


§ 239.11 Form S-1. registration statement 
under the Securities Act of 1933. 


Securities and Exchange Commission 


Form S-1.—Registration Statement Under the 
Securities Act of 1933 





(Exact name of registrant as specified in its 
charter) 





(State or other jurisdiction of incorporation or 
organization) 





(Primary Standard Industrial Classification 
Code Number) 





(.R.S. Employer Identification No.) 





(Address, including zip code, and telephone 
number, including area code, of registrant's 
principal executive offices) 





(Name, address, including zip code, and 
telephone number, including area code, of 
agent for service) 

Approximate date of commencement of 
proposed sale to the public ————__—_. 

If any of the securities being registered on 
this Form are to be offered on a delayed or 
continuous basis pursuant to Rule 462A under 
the Securities Act of 1933, please check the 
following box. 0 


Calculation of Registration Fee 





Proposed 
maximum 


“henng 


price 


Amount 
of 
registra- 








Form S-1.—General Instructions 


I. Eligibility Requirements for Use of Form S- 
1 


This Form shall be used for the registration 
under the Securities Act of 1933 (‘Securities 
Act") of securities of all registrants for which 
no other form is authorized or prescribed, 
except that this Form shall not be used for 
securities of foreign governments or political 
sub-divisions thereof. 


I. Application of General Rules and 
Regulations 


A. Attention is directed to the General 
Rules and Regulations under the Securities 
Act, particularly those comprising Regulation 
C (17 CFR 230.400 to 230.494) thereunder. 
That Regulation contains general 
requirements regarding the preparation and 
filing of the registration statement. 

B. Attention is directed to Regulation S-K 
(17 CFR Part 229) for the requirements 
applicable to the content of the nonfinancial 
statement portions of registration statefnents 
under the Securities Act. Where this Form 
directs the registrant to furnish information 
required by Regulation S-K and the item of 
Regulation S-K so provides, information need 
only be furnished to the extent appropriate. 


Ill. Filing of Other Financial Statements in 
Certain Cases 


The Commission may, upon the request of 
the registrant, and where consistent with the 
protection of investors, permit the omission 
of one or more of the financial statements 
herein required or the filing in substitution 
therefor of appropriate statements of 
comparable character. The Commission may 
also by informal written notice require the 
filing of other financial statements in addition 
to, or in substitution_for, the statements 
herein required in any case where such 
statements are necessary or appropriate for 
an adequate presentation of the financial 
condition of any person whose financial 
statements are required, or whose statements 
are otherwise necessary for the protection of 
investors. 


IV. Exchange Offers 


If any of the securities being registered are 
to be offered in exchange for securities of any 
other issuer the prospectus shall also include 
the information which would be required by 
Item 11 if the securities of such other issuer 
were registered on this Form. There shall also 
be included the information concerning such 
securities of such other issuer which would 
be called for by Item 9 if such securities were 
being registered. In connection with this 
instruction, reference is made to Rule 409 


Part I. Information Required in Prospectus 


Item 1. Forepart of the Registration 
Statement and Outside Front Cover Page of 
Prospectus. Set forth in the forepart of the 
registration statement and on the outside 
front cover page of the prospectus the 
information required by Item 501 of 
Regulation S-K (17 CFR 229.500). 

Item 2. Jnside Front and Outside Back 
Cover Pages of Prospectus. Set forth on the 
inside front cover page of the prospectus or, 
where permitted, on the outside back cover 


Volume 23, No. 5, August 18, 1981 





page. the information required by Item 502 of 
Regulation S-K (17 CFR 229.500). 

Item 3. Summary Information and Risk 
Factors. Furnish the information required by 
Item 503 af Regulation S-K (17 CFR 229.500). 

fiem 4. Use of Proceeds. Furnish the 
information required by Item 504 of 
Regulation S-K (17 CFR 229.500). 

item 5. Determination of Offering Price. 
Furnish the information required by Item 505 
of Regulation S-K (17 CFR 229.500). 

Item 6. Dilution. Furnish the information 
required by Item 506 of Regulation S-K (17 
CFR 229.500). 

ltem 7. Selling Security Hoiders. Furnish 
the information required by Item 507 of 
Regulation S-K (17 CFR 229.500). 

item 8. Plan of Distribution. Furnish the 
information required by Item 508 of 
Regulation S-K (17 CFR 229.500). 

item 9. Description of Securities to be 
Registered. Furnish the information required 
by {tem 202 of Regulation S-K (17 CFR 
229.200). 

Item 10. Interests of Named Experts and 
Counsel. Furnish the information required by 
item 509 of Regulation S-K (17 CFR 229.500). 

Item 11. Information With Respect to the 
Registrant. (a) Furnish the following 
information with respect to the registrant: 

(1) Information required by Item 101 of 
Regulation S-K (17 CFR 229.100), description 
of business; 

(2) Information required by Item 102 of 
Regulation S-K (17 CFR 229.100), description 
of property: 

(3) Information required by Item 103 of 
Regulation S-K (17 CFR 229.100), legal 
proceedings: 

(4) Where common equity securities are 
being offered, information required by Item 
201 of Regulation S-K (17 CFR 229.200), 
market price of and dividends on the 
registrant's common stock and related 
stockholder matters; 

(5) Financial statements meeting the 
requirements of Regulation S-X (17 CFR Part 
210) (Schedules required under Regulation S- 
X shall be filed as “Financial Statement 
Schedules” pursuant to Item 15, Exhibits and 
Financial Statement Schedules, of this Form), 
as well as any information required by Rules 
3-07 and 3-07 of Regulation S—-X; 

(6) Information required by Item 301 of 
Regulation S-K (17 CFR 229.300), selected 
financial data: 

(7) Information required by Item 302 of 
Regulation S-K (17 CFR 229.300), 
supplementary financial information; 

(8) Information required by Item 303 of 
Regulation S-K (17 CFR 229.300), 
management's discussion and analysis of 
financial condition and results of operations; 

(9) Information required by Item 304 of 
Regulation S-K (17 CFR 229.300), 
disagreements with accountants on 
accounting and financial disclosure; 

(10) Information required by Item 401 of 
Regulation S-K (17 CFR 229.400), directors 
and executive officers; 

(11) Information required by Item 402 of 
Regulation S—K (17 CFR 229.400), 
management remuneration and transactigns; 
and 

{12) Information required by Item 403 of 
Regulation S-K (17 CFR 229.400), security 
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ownership of certain beneficial owners and 
management. 


Part Il. Information not Required in 
Prospectus 


Item 12. Other Expenses of Issuance and 
Distribution. Furnish the information called 
for by Item 511 of Regulation S-K (17 CFR 
229.500). 

Item 13. Indemnification of Directors and 
Officers. Furnish the information called for 
by Item 510 of Regulation S-K (17 CFR 
229.500). 

Item 14. Recent Sales of Unregistered 
Securities. Furnish the information called for 
by Item 701 of Regulation S-K (17 CFR 
229.500). 

Item 15. Exhibits and Financial Statement 
Schedules. (a) Subject to the rules regarding 
incorporation by reference, furnish the 
exhibits as required by Item 601 of Regulation 
S-K (17 CFR 229.600). 

(b) Furnish the financial statement 
schedules required by Regulation S—K (17 
CFR Part 210) and Item 11{a){5) of this Form. 
These schedules shall be lettered or 
numbered in the manner described for 
exhibits in paragraph (a). 

Item 16. Undertakings. Furnish the 
undertakings required by Item 512 of 
Regulation S-K (17 CFR 229.500). 


Signatures 


Pursuant to the requirements of the 
Securities Act of 1933, the registrant has duly 
caused this registration statement tobe 
signed on is behalf by the undersigned, 
thereunto duly authorized, in the City of 

. State of on 
, 19-—. 





(Registrant) 
By (Signature and Title) 





Pursuant to the requirements of the 
Securities Act of 1933, this registration 
statement has been signed by the following 
persons in the capacities and on the dates 
indicated. 
(Signature) 
(Title) 
(Date) 

Instructions. 1. The registration statement 
shall be signed by the registrant, its principal 
executive officer or officers, its principal 
financial officer, its controller or principal 
accounting officer and by at least a majority 
of the board of directors or persons 
performing similar functions. If the registrant 
is a foreign person, the registration statement 
shall also be signed by its authorized 
representative in the United States. Where 
the registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate general partner signing the 
registration statement. 

2. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which he signs the registration statement. 
Attention is directed to Rule 402 concerning 
manual signatures and to Item 601 of 
Regulation S-K concerning signatures 
pursuant to powers of attorney. 











Instructions as to Summary Prospectuses 


1. A summary prospectus used pursuant to 
Rule 434A (17 CFR 230.434a) shall at the time 
of its use contain such of the information 
specified below as is then included in the 
registration statement. All other information 
and documents contained in the registration 
statement may be omitted. 

(a) As to Item 1, the aggregate offering 
price to the public, the aggregate 
underwriting discounts and commissions and 
the offering price per unit to the public; 

(b) As to Item 4, a brief statement of the 
principal purposes for which the proceeds are 
to be used; 

(c) As to Item 7, a statement as to the 
amount of the offering, if any, to be made for 
the account of security holders; 

(d) As to Item 8, the name of the managing 
underwriter or underwriters and a brief 
statement as to the nature of the 
underwriter’s obligation to take the 
securities; if any securities to be registered 
are to be offered otherwise than through 
underwriters, a brief statement as to the 
manner of distribution; and, if securities are 
to be offered otherwise than<or cash, a brief 
statement as to the general purposes of the 
distribution, the basis upon which the 
securities are to be offered, the amount of 
compensation and other expenses of 
distribution, and by whom they are to be 
borne; 

(e) As to Item 9, a brief statement as to 
dividend rights, voting rights. conversion 
rights, interest, maturity; 

(f) As to Item 11, a brief statement of the 
general character of the business done and 
intended to be done, the selected financial 
data (Item 301 of Regulation S-K), and a brief 
statement of the nature and present status of 
any material pending legal proceedings; and 

(g) A tabular presentation of notes payable. 
long term debt, deferred credits, minority 
interests, if material, and the equity section of 
the latest balance sheet filed, as may be 
appropriate. 

2. The summary prospectus shall not 
contain a summary or condensation of any 
other required financial information except 
as provided above. 

3. The Commission may, upon the request 
of the registrant, and where consistent with 
the protection of investors, permit the 
omission of any of the information herein 
required or the furnishing in substitution 
therefor of appropriate information of 
comparable character. The Commission may 
also require the inclusion of other information 
in addition to, or in substitution for, the 
information herein required in any case 
where such information is necessary or 
appropriate for the protection of investors. 


Initial Regulatory Flexibility Analysis 


This initial regulatory flexibility 
analysis, prepared in accordance with 5 
U.S.C. 603, relates to the reproposal of 
Forms S-1, S-2 and S-3 to establish a 
three tier system for the registration of 
securities under the Securities Act of 
1933. 
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Reason for Proposed Action 


For the past two years, the Securities 
and Exchange Commission (the 
“Commission”) has been making a 
concerted effort to create a 
comprehensive integrated disclosure 
system designed to integrate the formal 
disclosures made under the Securities 
Act of 1933 (“Securities Act") and the 
Securities Exchange Act of 1934 
(“Exchange Act"), as well as the 
informal reports often issued by public 
companies. This integrated system 
would streamline corporate disclosure 
generally, reduce costs, and eliminate 
much of the overlapping or duplicative 
reporting now produced. Three new 
Securities Act registration forms are 
being reproposed to replace existing 
forms with ones which are specifically 
designed to be components of the new 
integrated disclosure system and to fully 
utilize the new system to reduce costs 
and reporting burdens without depriving 
investors of necessary information. 
These forms were first proposed on 
September 2, 1980, and could have been 
adopted without further comment. 
However, in order to afford the public 
the opportunity to consider the various 
elements of its integrated disclosure 
system in a comprehensive manner, 
including the seven other releases being 
published today, the Commission has 
decided to republish these forms, as 
revised, for comment. 


Objective 


The three proposed new forms are 
designed to implement the objectives of 
the Commission's integrated disclosure 
system. The basic objectives of that 
integrated system are the reduction of 
costly and unnecessary duplicative or 
overlapping disclosures under the three 
existing disclosure systems and the 
improvement of disclosure to investors. 
Form S-3, the most abbreviated of the 
proposed forms, is available for primary 
and secondary offerings by companies 
about which information is widely 
disseminated and accordingly need not 
be repeated in the prospectus. In 
addition, the proposed form would be 
available for registration of offerings on 
nonconvertible debt securities which 
have been rated in one of the top four 
categories by a nationally recognized 
statistical rating organization and would 
be available to any eligible registrant for 
certain other offerings, such as dividend 
or interest reinvestment plans. Proposed 
Form S-2 is a streamlined Form S-7 
which gives eligible companies the 
option of fulfilling part of their Securities 
Act disclosure obligations by delivery, 
as part of their prospectus, the annual 
report to security holders which they 


310/SEC DOCKET 


prepared for their annual stockholders’ 
meeting. Generally, Form S-2 would be 
available to companies which have been 
subject to the reporting provisions of the 
Exchange Act for three years. Proposed 
Form S-1 is the most comprehensive 
form and would be used by all 
registrants for which no other form is 
available. 


Legal Basis 


The Commission is reproposing the 
new Forms pursuant to Sections 6, 7, 10 
and 19(a) of the Securities Act. 


Small Entities Subject to Rule 


If proposed Forms S-2 and S-3 are 
adopted, it is believed certain small 
entities will have their regulatory 
burdens decreased (the impact of the 
adoption of proposed Form S-1 on such 
entities would not appear to be 
significant). Utilizing the Commission's 
proposed $2.5 million “small business” 
parameter, ”* it would appear that less 
then 850 77 ‘small businesses” would be 
eligible to use Forms S-2 and S-3. 
Moreover, the number of companies 
actually impacted would be 
considerably less as there would only be 
an effect on those eligible companies 
which make registered Securities Act 
offerings of securities in excess of the $5 
million limitation of Form S-18. The 
potential benefit that accrues to an 
entity would depend upon which form it 
could use. For the reasons given below 
under “SIGNIFICANT 
ALTERNATIVES,” very few small 
entities would be eligible to use Form S- 
3 except for rights offerings, or offerings 
of dividend reinvestment plans or 
certain other restricted types of 
offerings. To the extent they can use this 
form, however, its brevity will result in 
cost savings. Form S-2 would be 
available to small entities which have 
been reporting under the Exchange Act 
for three years or more and which meet 
certain other requirements. It will result 
in cost savings to such entities as it is 
more economical to prepare than its 
predecessor, Form S-7, and is available 
to more companies. As pointed out 
above, Form S-—1 is the general form and 
since few changes are made in it, it 
would appear to have little impact. 

Finally, the Commission is unable to 
determine the cost savings associated 
with each use by a small entity of Form 


76 See Securities Act Release No. 6302 (March 20, 
1981) [46 FR 19251]. 

77 This figure is an estimate extrapolated from the 
data contained in Securities Act Release No. 6302, 
id. n. 75, and Exchange Act Release No. 16866 (June 
2, 1980) [45 FR 40145]. However, the actual number 
eligible would be less as other requirements for use 
of the forms, such as being a “reporting company” 
under the Exchange Act for three years or more, 
would eliminate some of the 850. 


S-2 or Form S-3. Accordingly, it 
concedes for the purpose of this analysis 
that the impact of the proposal will be 
significant. . 


Reporting, Recordkeeping and Other 
Compliance Requirements 


The Commission does not believe that 
adoption of the new forms would result 
in any new reporting, recordkeeping or 
other compliance requirements. 


Overlapping or Conflicting Federal 
Rules 


The Commission does not believe any 
existing rules (or forms) duplicate or 
conflict with the three proposed new 
forms. 


Significant Alternatives 


Since 1978, the Commission has had 
an ongoing program to facilitate public 
offerings by small entities. The Office of 
Small Business Policy, created in 1979, 
has initiated a number of rule and form 
changes to accomplish this purpose, 
such as the adoption of the new 
abbreviated registration Form S-18 and 
the adoption Rule 242 which allows 
unregistered securities sales of up to $2 
million per issue in any six month period 
to an unlimited number of “accredited 
persons”. 

However, proposed Forms S-1, S-2, 
and S-3 are singularly unsuited for such 
purposes and accordingly minimizing 
their impact on small entities was not a 
significant factor in their development. 
For example, Form S-3 is structured on 
the concept that certain companies are 
actively “followed” in the marketplace 
and therefore a selling document for 
such a company can be significantly 
abbreviated without decreasing the data 
available to investors. As is pointed out 
in the Release, “following” appears te 
be closely and directly aligned to factors 
such as the public float of a company’s 
securities. These factors are generally 
related to size, i.e., the larger the 
company, the greater the float and the 
greater the following. Accordingly, 
special requirements for small entities 
could not be considered among the 
alternatives in drafting Form S-3. At the 
other end of the spectrum of the three 
proposed forms is Form S-1. It is the 
general or “catch-all” form designed to 
be used when no specialized form is 
available, such as Form S-3 for large 
companies and Form S—18 for small 
offerings. To alter Form S-1 in any 
manner to accommodate small entities 
would seriously impair its general 
applicability and create an overlap with 
forms such as Form S-18. 
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Solicitation of Comments 


The Commission encourages the 
submission of written comments with 
respect to any aspect of this initial 
regulatory flexibility analysis. Such 
written comments will be considered in 
the preparation of the final regulatory 
flexibility analysis, if the proposed 
forms are adopted. Persons wishing to 
submit written comments should file 
four copies thereof with George A. 
Fitzsimmons, Secretary, Securities and 
Exchange Commission, Room 892, 500 
North Capitol Street, Washington, D.C. 
20549. All submissions should refer to 
File No. S7-893 and will be available for 
public inspection at the Commission's 
Public Reference Room, Room 6101 1100 
L Street, N.W., Washington, D.C. 20549. 


Authority 


These forms are being proposed 

pursuant to Section 6, 7, 10 and 19({a) of 
the Securities Act of 1933. 
(Secs. 6, Z, 10, 19(a), 48 Stat. 78, 81, 85; secs. 
205, 209, 48 Stat. 906, 908; secs. 8, 68 Stat. 685; 
sec. 1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57: 
15 U.S.C. 77f, 77g, 77}, 77(s)(a)) 

By the Commission. 

George A. Fitzsimmons, 
Secretary. 

August 6, 1981. 

{FR Doc. 61-23438 Filed 8-13--81; 12:56 pm} 
BILLING CODE 8010-01-M 





17 CFR Part 229 


[Release Nos. 33-6332; 34-18008; 35-22150; 
39-647] 


Proposed Revision of Regulation S-K 
and Proposed Rescission of Guides 
for the Preparation and Filing of 
Registration Statements and Reports 
AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed rulemaking. 





SUMMARY: The Commission, in response 
to public comment, has revised and is 
republishing for further comment 
proposals (1) to reorganize and to revise 
Regulation S-K (the standard 
instructions for filing forms under the 
Securities Act and the Exchange Act) (2) 
to eliminate the Guides for the 
Preparation and Filing of Registration 
Statements and Reports, with the 
exception of the Guides for disclosure 
by registrants in a particular industry, 
and (3) to revise and to incorporate into 
Regulation S—-K certain disclosure 
requirements currently included in the 
Guides, Regulation C (rule governing the 
preparation and filing of registration 
statements under the Securities Act) and 
certain requirements originally proposed 
to be included in Securities Act 
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registration statement Forms A, B and C 
(today reproposed as Forms S-3, and S- 
1). The proposals represent the 
conclusion of the “sunset” review of the 
Guides and an expansion of Regulation 
S-K as the repository for content 
requirements for disclosure documents 
filed with the Commission under the 
Securities Act of 1933 and the Securities 
Exchange Act of 1934. The republishing 
of these and related proposals is 
intended to afford the public an 
opportunity to consider in a 
comprehensive manner the various 
elements of the Commission's integrated 
disclosure system, in which Regulation 
S-K plays a central role. 

DATE: Comments should be received on 
or before October 30, 1981. 

ADDRESS: Comments should be 
submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 
Comment letters should refer to File No. 
$7-894. All comments received will be 
available for public inspection and’ 
copying in the Commission's Public 
Reference Room, 1100 L Street, N.W.. 
Washington, D.C. 20549. 

FOR FURTHER INFORMATION CONTACT: 
Linda C. Quinn (202) 272-2589 or Robert 
Pincus (202) 272-3289, Division of 
Corporation Finance, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 
SUPPLEMENTARY INFORMATION: In 
response to public comment, the 
Commission today is republishing for 
further comment proposals to reorganize 
and to revise Regulations S-K [17 CFR 
229] ' and to incorporate certain 
disclosure requirements currently 
included in (1) the Guides for the 
Preparation and Filing of Registration 
Statements and Reports (“Guides”) 
under the Securities Act of 1933 [15 
U.S.C. 77a et seq., as amended] 
(“Securities Act”) and the Securities 
Exchange Act of 1934 [15 U.S.C. 78a et 
seq., as amended] (“Exchange Act”), (2) 
Regulation C [17 CFR 230.400 through 
230.494] under the Securities Act 
(“Regulation C"), and (3) proposed 
Securities Act registration statement 
Forms A, B and C,” today reproposed as 
Forms S-3, S-2 and S—1,* respectively. 
This Release also proposes the 
rescission of all the Guides, other than 
those relating to specific industries 


‘Proposed in Securities Act Release No. 6276 
(December 23, 1980) [46 FR 78] (the “Guides 
Release”). 

* Proposed in Securities Act Release No. 6235 
{September 2, 1980) [45 FR 63693] (the “ABC 
Release”). 

* Proposed in Securities Act Release No. 6331 
(August 6, 1981). 


(‘Industry Guides”), as part of the 
Commission's “sunset” review of its 
disclosure rule.* 

This Release proposes further 
reorganization of Regulation S-K and 
substantial revisions in the disclosure 
requirements proposed in the ABC and 
Guides Release. Less substantive 
revisions also are proposed to current 
Regulation S—K Items, most of which are 
for purposes of clarification or 
reorganization. The Release highlights 
the material substantive changes; 
reference should be made to the text of 
the proposal for all the changes 
proposed. 

As proposed today, Regulation S-K 
will be the repository of substantially all 
requirements relating to the information 
to be set forth in registration statements 
and annual reports required pursuant to 
the Securities Act and the Exchange 
Act. There are two principal exceptions 
to this centralization of content 
requirements. First, the Industry Guides 
will retain their guide status and are 
proposed to be listed in Section 800 of 
Regulation S-K. Secondly, there will 
remain certain Forms that will not 
incorporate Regulation S-K at all. These 
forms are those applicable to a single 
class of securities or registrants that the 
Commission has determined are 
sufficiently unique as to require 
significantly different disclosure from 
that specified in Regulation S-K. 
Currently, Forms S—12 and S—18 fall into 
this category. 

Proposed Regulation S-K is one of 
eight rulemaking proposals that are 
being published or republished for 
comment today. These proposals 
include: (1) a three tier system for the 
regisiration of securities, Forms S-1, S- 
2, and S-3 (originally denominated for 
comment purposes as Forms C, B and A. 
respectively);* (2) amendments to 
Regulation C and Regulation 12B under 
the Exchange Act [17 CFR 240.12b-1 et 
seq.] to simplify and to clarify 
procedural requirements, thereby 
commencing the Commission's “sunset” 
review of Reguiation C;* (3) a new rule 
governing registration of securities to be 
sold in a continuous or delayed 


“ At the time of adoption of the proposed revision 
of Regulation S-K, Securities Act Release No. 4936 
(Dec. 9, 1968) [33 FR 18617], Securities Exchange Act 
Release No. 10961 (August 14, 1974) [39 FR 31894} 
and subsequent related releases adopting or 
modifying the Guides will be rescinded and the 
Industry Guides will be renumbered and readopted 
by separate release. 

* Securities Act Release No. 6331 (August 6. 1981) 
as originally proposed in the ABC Release. 

*Securities Act Release No. 6333 (August 6. 1981). 
(“Regulation C Release”). 
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offering;’ (4) a rule relating to the 
responsibility of underwriters and 
others in an integrated disclosure 
system;® (5) a statement of the 
Commission's policy with respect to the 
disclosure of security ratings;® and (6) 
amendments to other Securities Act 
registration Forms '° and certain 
Exchange Act forms and schedules " to 
incorporate the new Regulation S-K 
provisions and to make other technical 
changes. These proposals represent the 
next major step in the Commission's 
efforts to achieve a simplified and 
integrated disclosure system under the 
Securities Act and the Exchange Act, as 
well as a continuation of the 
Commission's “sunset” review of all its 
disclosure rules and regulations under 
both Acts. 

Pursuant to Section 605(b) of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), the Chairman of the Commission 
has certified that the amendments 
proposed herein will not, if promulgated, 
have a significant economic impact on a 
substantial number of small entities. 
This certification, including the reasons 
therefor, is attached to this Release. 


I. Background 


On December 23, 1980, the 
Commission issued the Guides Release 
in which it proposed for comment the 
rescission of all but the Industry 
Guides, '? the deletion of the substance 
of those Guides that were outdated or 
otherwise inappropriate, and the 
incorporation into Regulation S—K of the 
substance of the remaining Guides 
relating to disclosure requirements. The 
substance of the remaining Guides 
relating to procedural matters were 
proposed to be incorporated into 
Regulation C and the General Rules 
under the Securities Act and Exchange 
Act. The Guides Release also proposed 
a reorganization of Regulation S-K by 
subject matter and the incorporation 
therein of certain disclosure 
requirements from Securities Act 
registration statement Forms A, B and C, 
as proposed in the ABC Release. A total 
of 41 letters of comment were submitted 
in response to the Guides Release. 


7Securities Act Release No. 6334 (August 6, 1981). 
Originally proposed as part of the Guides Release. 

* Securities Act Release No. 6335 (August 6, 1981). 

*Securities Act Release No. 6336 (August 6, 1981). 

Securities Act Release No. 6337 (August 6, 
1981). 

" Securities Exchange Act Release No. 18014 
(August 6, 1981). 

*2 See Guides Release. 

3 A copy of the y of the ts to the 
Guides Release, which summary was prepared by 
the staff of the Commission, has been placed in File 
No. S7-869 and is available for inspection and 
copying. 
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These proposals represented the 
Commission's first major step in 
implementing the recommendation of 
the Advisory Committee on Corporate 
Disclosure of the Securities and 
Exchange Commission (“Advisory 
Committee”) '‘ that the Commission 
undertake a periodic re-evaluation of all 
of its outstanding rules and regulations 
to “keep the disclosure requirements 
current and effective and prevent the 
development of an encrusting layer of 
unnecessary and irrelevant 
information.” '* The Guides Release, 
issued after consideration of comments 
received in response to the concept 
release announcing the re-evaluation of 
the Guides and soliciting suggestions as 
to those that were no longer necessary 
or appropriate, '* proposed the 
withdrawal of 22 of the existing Guides 
and the incorporation with little change 
of the remaining Guides, except the 
Industry Guides, into the Commission's 
rules and regulations. Recognizing the 
desirable flexibility that guide status 
provides in the case of the particularized 
Industry Guides, the Commission 
proposed to leave these items as 
guidelines to disclosure, rather than 
formal requirements. 

As reproposed today, eight additional 
Guides are to be withdrawn as 
unnecessary: 

Guide 1—Pre-filing conferences with 
registrants. 

Guide 12—Over-the-counter trading in 
rights or warrants. 

Guide 14—Underwriters’ 
compensation from conversion of funds 
into foreign currency. 

Guide 36—Effect of issuance of 
options or warrants to certain persons. 

Guide 43—Representations from 
selling security holders. 

Guide 45—Information as to over-the- 
counter market for securities to be 
registered. 

Guide 49—Revision of prospectuses 
where a company and its employee plan 
have different fiscal years. 

Guide 589—Summary of disclosure in 
the prospectus. 

At the suggestion of certain 
commentators, limited provisions of 
Guides 9 [Promoters] and 31 [Disclosure 
of recent developments—Backlog]. 
Guides originally proposed to be 
eliminated in their entirety, are now 
proposed to be incorporated into Rule 


Report of the Advisory Committee on Corporate 
Disclosure tothe Securities and Exchange 
Commission, Committee Print 95-29, House 
Committee on Interstate and Foreign Commerce, 
95th Cong., 1st Sess. (1977) (“Advisory Committee 
Report”). 

'S Advisory Committee Report at 338. 

‘6 Securities Act Rel No. 6163 (D 
1979) [44 FR 72604]. 





405 [Definition of terms] of Regulation C 
and proposed Item 101 [Description of 
business] of Regulation S-K. The 
proposed addition of these two 
provisions is for purposes of 
clarification and would not impose 
additional disclosure or procedural 
burdens on registrants. 

Integral to the “sunset” review of the 
Guides and the proposed revision of the 
Securities Act registration system is the 
amendment of Regulation S-K to 
accommodate the incorporation of the 
substance of the disclosure Guides and 
standard disclosure items with respect 
to the distribution of securities. The 
resulting increase in the number of 
disclosure items in Regulation S~-K made 
clear the need for a reorganization of the 
Regulation. 


II. Overview of Regulation S-K 


The proposed rescission of the Guides 
and the related revisions of Regulation 
S-K, Regulation C and the General Rules 
met with the general approval of the 
commentators. Most of the changes to 
Regulation S-K originally proposed in 
the Guides Release are being 
reproposed with some modification, in 
many cases to reflect the suggestions of 
the commentators. Further changes are 
being proposed today, some to 
consolidate in Regulation S-K additional 
content requirements currently in 
Regulation C and various Securities Act 
forms, and others to simplify and to 
clarify existent Regulation S-K Items. '7 

When initially adopted in 1977, 
Regulation S-K was intended to be the 
repository of standard issuer-related 
disclosure requirements that would be 
used in multiple forms to be filed under 
both the Securities Act and the 
Exchange Act. Over the three and one- 
half years since its adoption, the 
Regulation has been evolving into a 
centralized source of all content 
requirements for periodic reports and 
registration statements, including, as 
noted in the ABC Release, requirements 
addressing special circumstances and 
industries not uniformly applicable. The 
Commission has recognized that, ir 
addition to serving as the central tool of 
integration through its application of 
standardized issuer-related disclosure 
provisions to both Securities Act and 
Exchange Act documents, Regulation S- 
K also can serve to simplify registrants’ 


7 The changes to Regulation C and the General 
Rules, including a discussion of the Guides 
incorporated therein, are the subject matter of the 
Regulation C Release and will not be addressed 
herein. There is, however, set forth at the end of this 
Release a table indicating the proposed disposition 
of the substance of each of the 63 Securities Act 
Guides and the 5 Exchange Act Guides. 
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preparation of documents by 
consolidating other nonissuer-related 
content requirements into a single 
Regulation, rather than leaving 
registrants to sort through various 
regulations, forms, rules and releases to 
determine the requirements applicable 
to the content of a particular filing. 
Examples of this consolidation are the 
initial proposal in the Guides Release to 
incorporate Items in Regulation S~K 
relating to the distribution of securities 
that are applicable only to Securities 
Act documents, and the expansion 
proposed today of such Items to include 
various legends, currently required by 
Regulation C, and undertakings, now 
dispersed throughout the Securities Act 
Forms and Regulation C. 

As proposed herein Regulation S-K 
would consist of nine major sections. 

General. This section of the 
Regulation does not contain mandated 
disclosure requirements. It simply 
outlines the content of Regulation S~-K 
and its potential application and states 
the Commission's policy with respect to 
projections that registrants choose to 
include in filings with the Commission. 
While Regulation S-K does not mandate 
disclosure in any filing, as an Item of the 
Regulation is applicable only where the 
Form or Schedule on which the filing is 
made directs the inclusion of the 
information specified in the particular 
Item, the statement of the Commission's 
Policy on Projections is applicable to all 
filings with the Commission under the 
Securities Act and Exchange Act, 
whether or not Regulation S-K is 
referenced specifically in the Form or 
Schedule on which the filing is made. 
The policy's location in Regulation S-K 
is part of the effort to consolidate 
disclosure related items into a single 
regulation. 

The Commission Policy on 
Projections, initially proposed as a 
separate Item, is proposed to be moved 
to this General section to reemphasize 
that disclosure of projections continues 
to be discretionary with registrants and 
is not a mandated disclosure Item. 
Notwithstanding the Commission's 
statements to the contrary in the Guides 
Release, a number of commentators 
voiced concern that inclusion of the 
Commission Policy on Projections in 
Regulation S-K was the Commission's 
first step toward mandating such 
disclosure. The issue of mandatory 
projections was fully explored by the 
Commission only three years ago.'* 
While continuing to encourage the 
disclosure of forward looking 


‘8 Securities Act Release Nos. 6084 (June 25, 1979} 
[44 FR 38810] and 5992 (November 7, 1978) [43 FR 
53246]. 
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information consistent with this policy, 
the Commission still believes that such 
disclosure should be solely in the 
discretion of registrants and should not 
be mandated. 

Business. This section of the 
Regulation would continue to contain 
the three Items proposed in the Guides 
Release: Description of Business, 
Description of Property, and Legal 
Proceedings, currently Items 1, 2, and 5 
of Regulation S-K, respectively. 

Securities of the Registrant. 
Substantial changes have been made to 
this section from that proposed in the 
Guides Release. The two Items 
comprising the section are amalgams of 
Items 30 [Market price of the registrant's 
common stock and related security 
holder matters], currently Item 9 of the 
Regulation, and 45 [Securities to be 
registered], initially proposed in 
separate sections of the Regulation. The 
duplicative provisions of these two 
Items have been eliminated, with the 
common equity dividend and market 
information located in Item 201 [Market 
price of and dividends on the 
registrant's common.stock and related 
stockholders matters] and the _ 
description of the securities in Item 202 
[Description of securities]. The 
separation of the market and dividend 
information from the description of the 
terms of the securities reflects the usual 
presentation of such disclosure in filings 
and also places in a single Item that 
information with respect to registrants’ 
securities which is required in the Form 
10-K and the annual report to security 
holders required by Rule 14a-3 or Rule 
14c-3 (“annual report to security 
holders”). Market information with 
respect to noncommon equity securities 
is proposed to be retained in Section 202 
to cover the less frequent situations 
where there is an established public 
trading market for the preferred stock or 
debt being registered. The inclusion of 
this requirement in Item 202 simply 
reflects an organizational judgment that 
it would be preferable not to include in 
Item 201 requirements inapplicable to 
the Form 10-K or annual report to 
security holders. The location in the 
filed document of the market disclosure 
for these noncommon equity securities is 
expected to be comparable to that for 
common equity. 

Financial Information. The only 
change proposed in the composition of 
this section is the result of the deletion 
from the Supplementary Financial 
Information Item, currently Item 12 of 
Regulation S-K, of paragraph (b) 
[Disagreements on accounting and 
financial disclosure matters], and its 
relocation as a separate Item of this 


section. The Financial Information 

section now contains the three Items 

originally proposed in the Guides 

Release: Selected Financial Information, 

Management's Discussion and Analysis 

of Financial Condition and Results of 

Operations, and Supplementary 

Financial Information, currently Items 

10, 11 and 12 of Regulation S-K, 

respectively, plus a new Item, 

Disagreements with Accountants on 

Accounting and Financial Disclosure. 
Management and Certain Security 

Holders. This section is proposed to be 

expanded from that proposed in the 

Guides Release to include the Item 

Security Ownership of Certain 

Beneficial Owners and Management 

(currently Item 6 of Regulation S-K), in 

addition to the Directors and Executive 

Officers and the Management 

Remuneration and Transactions Items, 

currently Items 3 and 4 of Regulation S- 

K, respectively. This places into a single 

section of the Regulation the three Items 

that are required in most proxy 
statements and that may be 
incorporated by reference from the 
proxy statement or the Form 10-K report 
into other filings. 

Registration Statement and 
Prospectus Provisions. This section 
proposes an adaptation of the 
“Distribution of Securities” section set 
forth in the Guides Release. Unlike the 
other sections of Regulation S-K that are 
used in both Securities Act and 
Exchange Act documents, this section 
specifies content requirements 
applicable only to Securities Act 
registration statements, including, as 
noted above, all requisite legends and 
undertakings. 

The Items, reorganized to mirror more 
closely the usual format of a registration 
statement, include: 

Forepart of Registration Statement and 
Outside Front Cover Page of 
Prospectus; 

Inside Front and Outside Back Cover 
Pages of Prospectus; 

Summary Information and Risk Factors; 

Use of Proceeds; 

Determination of Offering Price; 

Dilution; 

Selling Security Holders; 

Plan of Distribution; 

Interests of Named Experts and 
Counsel; 

Indemnification of Directors and 
Officers; 

Other Expenses of Issuance and 
Distribution; and Undertakings. 
Exhibits. As proposed herein this 

section continues to consist of the same 

single Item, currently Item 7 of 

Regulation S-K, proposed in the Guides 

Release. 
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Miscellaneous. As proposed in the 
Guides Release this section contained 
three Items that now are proposed to be 
located in other sections of the 
Regulation. Item 701 [Recent sales of 
unregistered securities], originally 
proposed as a “Distribution of 
Securities” requirement, has been 
moved to this section in view of its use 
in Form 10 under the Exchange Act, as 
well as in Securities Act registration 
statement forms. 

List of Industry Guides. This new 
section proposes to locate a current list 
of applicable Industry Guides in close 
proximity to Regulation S-K as 
published in the Code of Federal 
Regulations. The Commission also 
intends eventually to include as a 


section of Regulation S-K a list of 
currently effective interpretative 
releases applicable to those disclosure 
documents that incorporate the 
requirements of Regulation S-K. 


Ill. Table of Proposed Revisions of 
Regulation S-K 


A table of the proposed revisions of 
Regulation S-K follows. The table 
shows the number and caption of the 
proposed Item, the derivation of the Item 
and the forms and schedules that would 
refer to the disclosure requirements of a 
particular Item. Where Items are 
indicated to have been derived from 
existing registration statement forms, 
the proposed Items, in most cases, 
reflect some modification of existing 
requirements. The proposed numbering 


Table A—Proposed Revision of Regulation S-K 


system is intended to permit future 
amendment of the Regulation without 
significant renumbering of existent 
Items. 

Included in both the following table 
and the proposed text of Regulation S-K 
are several previously proposed 
amendments to the Regulation. The 
table and the Regulation specifically 
note where such proposals are refiected. 
These amendments are being 
reproposed without change so that 
commentators may consider them in the 
context of the proposed amendments to 
the integrated disclosure system. 
Comments already received on these 
amendments will be considered; it is 
unnecessary for commentators to repeat 
or to resubmit their comments with 
respect to these proposals. 





Source 





Originally - 
Proposed S-K item proposed in 
Guides 


Release as 
S-K item 


Existing S- = 
K item 


Securities Act Forms 





is 
release No. Proposed Current 


Application 





Forms and schedules to be 
affected 





§ 229.001—General 





(a) Subject matter 
(b) Application ea ccaguajeniocs. FRUIT sescssbiniee 
(c) Commission policy on projections .. 52 





§ 229.01 





§ 229.100—Business 


forms, Regulations and 
d under the Securiti 
Act and §§13, 14, and 15 of 
the Exchange Act. 





S-1, S-2, 10, 10-K. 








101. Description of business seotase 

(a) General development of 1(a) 
business. 

(b) Financial information about 1(b) 
industry segments 

(c) Narrative description of busi- 1(c) 
ness. 

(d) Financial information about 1(d).... 
foreign and domestic oper- 
ations and export sales. 

102. Description of property... 





S-14, Sch. 14A/C, A.R.S., Sch. 





13E-4. 
$-14, Sch. 14A/C, A.R.S., Sch. 





13E-4. 





$-14, Sch. 14A/C, A.R.S., Sch. 
13E-4. 


S-1, 10, 10-K. 





(a) General : 
(b) Oil and gas operations 
103. Legal proceedings... 





§ 229.200—Securities of the registrant: 
201. Market price of and dividends 








S-1, S-11, S-14, 10, 10-K, 10-Q, 





Sch. 14A/C. 


S-1, S-2, S-11, S-14, S-15, 10, 





on the registrant's common stock 
and related stockholder matters. 
(a) Market information 
(b) Holders 


wee O(a), 45(€) 
-» 30(b)..... 

(c) Dividends 30(c), (d), 
45(a)(9), 
45(a)(10). 

202. Description of registrant's secu- 


10-K, A.R.S., Sch. 13E-4. 








9c), (d) 








rities: 
(a) Capital stock 


(b) Debt securities 


S-1, S-2, S-3, S-8, S-11, 8-A, 
8-B, 10, 12. 





S-1(13), S- 
7(7), S- 
16(6a). 

$-1(14), S- 








7(8), S- 
16(6b). 
S-1(15), S- 





(c) Warrants and rights 


(d) Other securities 





7(9), S- 
16(6c). 
S-1(15), S- 





Instructions 





7(9), S- 
16(6d). 





§ 229. 300—Financial information 
301 Sbtiected financial data 


302. Supplementary financial infor- 
mation 


303. Management's discussion and 


analysis of financial condition and 
results of operations 
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10 33-6285 


12(a), (c) 


S-1, S-2, S-11, S-15, 10, 10-K, 
A.R.S., Sch. 13E-4. 
S-1, S-2, S-11, S-14, S-15, 10, 





W 


10-K, Sch. 14A/C, A.R.S., Sch. 
13E-4. 
S-1, S-2, S-11, S-14, S-15, 10, 





10-K, 10-Q, Sch. 14A/C, 
AR.S., Sch. 13E-4. 
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Table A—Proposed Revision of Regulation S-K—Continued 





Proposed S-K item 


Source 





Originally 
pr in 
ides 
Release as 
S-K item 


Existing S- 
K item 


Securities Act Forms 





oO v 
proposals 


release No. 


Proposed 


Current 


Application 





Forms and schedules to be 
affected 





304. Disagreements with account- 
ants on accounting and financial 
disclosure. 

§ 229.400—Management and certain se- 
curity holders: 


401. Directors and executive officers... 


402. fh 9 ion and 


CI ne 





ea 
‘ 








transactions. 
(a)-(g), (i) 








(b) Ti ions with p 


94-17517 





S-1(11) 





§ 229.500—Registration statement and 
Prospectus provisions: 

403. Security ownership of certain 

beneficial owners and manage- 





and 


501. Forepart of registration state- 
ment and front cover page of pro- 


spectus. 
502. Inside front and outside back 
cover page of prospectus. 
(a) Available information....... 


(b) Reports to security | holders. 
(c) Incorp by 








404(c), (d), 
425, 433(b). 








A-(7d and e), 
B (8b and 
c), C-8 











(d) S 


A-7(c), B- 
8(d), C-8(a) 














(e) fn peal Pp by 


PA he 
against foreign persons. 
(g) Table of contents 











503. Summary information and risk 
factors. 





41 





- 41() 











41(9) 
43 











~. 45(a)6)... 


(b) Warrants, rights and convert- 
506.' Dilution 
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IV. Synopsis of proposals 


There follows a brief overview of the 
changes proposed to be made to existing 
Items of Regulation S-K and those 
proposed in the ABC and Guides 
Releases. The discussion highlights the 
material substantive changes; reference 
should be made to the text of the 
proposal for a complete review of all 
changes proposed. 


Subject Matter of Regulation S-K 


This paragraph is proposed to provide 
a table of contents for the Regulations 
as published, in the Code of Federal 
Regulations. 


Application of Regulation S-K 
No substantive change is proposed. 
Commission Policy on Projections 


No substantive change is proposed to 
be made to the policy. The 
determination not to change the policy 
to limit the maximum period for 
projections disclosed without 
assumptions or to make any other 
substantive changes in the policy is in 
accord with the consensus of the 
commentators responding to the 
Commission's inquiry as to the need for 
such changes. Reference to the 
“Division” has been changed to refer to 
the Commission, to be consistent with 
the transfer of the policy into Regulation 


Item 101. Description of Business. No 
substantive changes to the disclosure 
required by current Item 1 of Regulation 
S-K are proposed. Most of the changes 
reflect a reorganization of the Item to 
read and to reference more easily. 
Paragraph (b) of the Item and Appendix 
A reflect proposed changes to correct an 
error made in the adoption of revisions 
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to these provisions in September 1980; 
the text of the September revisions 
inadvertently dropped certain 
requirements with respect to disclosure 
of intersegment sales or transfers.'® The 
paragraph and Appendix are proposed 
to be revised to make clear that, as 
required under Statement of Financial 
Accounting Standards No. 14—Financial 
Reporting for Segments of a Business 
Enterprise, intersegment sales or 
transfers are to be separately stated. 

Paragraphs 1(c)(1)(vii) and 1(c)(2)(ii) 
of the current Item 1, concerning 
significant customers, are proposed to 
be consolidated into paragraph 
(c){1)(vii) of Item 101. The new 
paragraph also makes explicit the 
previously implicit materiality standard 
with respect to the disclosure of a 
segment’s dependence upon a single 
customer or group of customers. In 
response to the suggestion of a 
commentator, language from Guide 31 
{Disclosure of recent developments- 
backlog], indicating the permissible 
disclosure of government orders as 
backlog, has been added to paragraph 
{c}(1){viii) of Item 101. The instruction to 
paragraph (c)(1)(ii) of current Item 1 
relating to submission to the staff of 
supplemental information relating to 
new products or business is proposed to 
be deleted and its substance to be 
incorporated into proposed Rule 419 
[Supplemental informational] of 
Regulation C. 

Item 102. Description of Property. As 
the Commission has under consideration 
the entire area of oil and gas disclosure, 
it has determined to leave the Item 
substantially as it is at this time. 
Because fhe substance of paragraph (b) 


"Securities Act Rel 
1980) [45 FR 63630]. 


No. 6231 (Sep 


ber 2, 





of Item 102, relating to the specific 
requirements for oil and gas enterprises 
is complex and industry-specific, the 
Commission is considering whether to 
delete it from Item 102 and to issue it as 
an Industry Guide. The Commission also 
is considering the possibility of 
permitting disclosure of less than proven 
or probable reserves with appropriate 
discussion. The Commission invites 
specific comment on these possible 
changes in oil and gas disclosure. It 
should be noted that in the interim, 
Instruction 4 to paragraph (b) of Item 2, 
relating to reserve disclosure, is 
proposed to be moved to new 
Instruction 5 to paragraph (a) and to be 
modified to reflect present Commission 
practice. As proposed to be revised, the 
Instruction would indicate the policy 
with respect to other extractive 
reserves, as well as oil and gas reserves, 
stating that except where it is shown to 
the staff of the Commission that 
reserves other than proven oil and gas 
reserves and proven or probable 
extractive reserves are required to be 
disclosed in the filing by foreign law or 
that the deletion of such reserve 
disclosure would render the document 
materially misleading, only proven oil 
and gas reserves and proven or 
probable extractive reserves may be 
publicly disclosed in a filing with the 
Commission. These limited exceptions 
are consistent with present staff 
practices. It should be noted that 
reliance on such exceptions will 
continue to require prior consultation 
with the Commission's staff. 

The other changes proposed to the 
Item include a reorganization of the 
introduction and notes to paragraph (b) 
and a revision of paragraph (b) to call 
for three year information, rather than 


Volume 23, No. 5, August 18, 1981 


S-1, S-2, S-3, S-8, S-11, S-14, 





the five years currently required. The 
latter change is intended to conform the 
Item to the recent changes made in 
Regulations S-K and S-X [17 CFR 210] 
to require three year segment 
information and income statements.”° 

Item 103. Legal Proceedings. The Item 
reflects amendments regarding 
disclosure of certain enviromental 
proceedings proposed in Securities Act 
Release No. 6315 (May 4, 1981) [46 FR 
25638]. No other substantive change is 
proposed. 

Item 201. Market Price of and 
Dividends on Registrant's Common 
Stock and Related Stockholders 
Matters. Item 201 is a combination of 
provisions from Items 30 [Market price 
of the Registrant's common stock and 
related security holder matters] 
(currently Item 9 of Regulation S-K) and 
45 [Securities to be registered] proposed 
in the Guides Release. The principal 
substantive changes from the earlier 
proposals are (1) a limitation of the 
required market and dividend 
information to common equity and 
securities convertible into common 
equity rather than all equity securities 
(note, however, proposed paragraph (e) 
of Item 202), (2) the addition of 
requirements regarding disclosure of 
foreign markets for and market prices 
therein of the common equity of foreign 
registrants, (3) the codification of 
current practices with respect to 
inclusion of market price information as 
of the latest practicable date and 
disclosure of the nature of over-the- 
counter price information; (4) the 
revision of the periods for which 
dividend and market price disclosure is 
required to two fiscal years, plus the 
subsequent interim period for which 
financial information is required to be 
presented (5) a refocusing of the “market 
overhang” disclosure from the impact of 
the overhang to the extent of the 
overhang, and a redefining of such 
overhang, (6) the modification of the 
requirements concerning dividend 
restrictions to clarify a registrant's 
obligation to discuss, where appropriate, 
restrictions on the transfer of funds to 
the registrant through dividends, loans 
or advances from its subsidiaries, and 
(7) a clarification of the mandated 
description of dividend limitations to 
require disclosure only of those 
restrictions that currently, or that are 
reasonably expected to, limit materially 
the amount of dividends paid on the 
registrant's common equity. 

This last proposed change is intended 
to require disclosure where the payment 
of dividends will be, or reasonably is 


™ Accounting Series Release No. 279 (September 
2. 1980) [45 FR 63630]. 
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expected to be, materially limited in 
amount. Thus, for example, where a 
dividend restriction imposed by State 
statute would limit the payment of the 
registrant's usual dividend or preclude 
the payment of any dividend, currently 
or in the foreseeable future, the 
statutory restriction would have to be 
disclosed pursuant to this Item. On the 
other hand, for example, where a 
registrant is subject to dividend 
restrictions in an indenture but the usual 
amount and rate of dividends can be 
paid currently and for the foreseeable 
future, the restriction need not be 
described pursuant to this Item 
notwithstanding a restriction of a 
portion of the registrant's retained 
earnings (although such restriction 
generally would be required to be 
disclosed pursuant to proposed Item 202 
of Regulation S-K, as well as in the 
registrant's financial statements). 
Proposed paragraphs (a)(2) and (a)(3) 
of Item 201 reflect a substantive revision 
in the concept of “market overhang.” 
Unlike Item 45(e), proposed in the 
Guides Release, Item 201 distinguishes 
between common equity not publicly 
traded and common equity for which 
there is an established public trading 
market. In the case of the former, 
paragraph (a)(2) would require 
disclosure concerning common equity 
(1) issuable pursuant to outstanding 
options, warrants or convertible 
securities, (2) held by affiliates or 
constituting restricted stock for Rule 144 
purposes, and/or (3) that the registrant 
may register, pursuant to registration 
rights or otherwise, where the sale of 
such securities could materially affect 
the market price of the common equity 
securities. The Commission believes 
these are the probable significant 
sources of common equity that generally 
would not have been able to be freely 
traded prior to the public offering 
because of a lack of an established 
public trading market, and therefore 
could be’expected to be sold when and 
as such a market developed. In addition, 
paragraph (a)(2) would require 
disclosure of current or publicly 
proposed offerings by the registrant that 
could have a material impact on the 
market price of the registrant's common 
equity. With respect to common equity 
for which there is an established public 
trading market, paragraph (a)(3) would 
require disclosure of certain offerings 
under Rule 462A of Regulation C that 
are registered or in the process of 
registration, offerings publicly proposed 
to be made by the registrant, and all 
secondary offerings that the registrant 
knows or reasonably expects will be 
registered under the Securities Act in 


the proximate future, which offerings are 
of a size that could reasonably be 
expected to affect materially the market 
price of the registrant's common equity. 
The Commission proposes to limit the 
specific requirements of paragraph (a)(3) 
to registered offerings as the provisions 
of Rule 144 [17 CFR 230.144] under the 
Securities Act generally should prevent 
sales made pursuant to this Rule from 
having a material market impact where 
there has been a previously established 
public trading market. In addition to the 
specific requirements of Item 201, 
registrants generally are required to 
disclose any other offerings which they 
know will, or reasonably expect to, 
occur in the proximate future, that 
would have a material adverse effect on 
the market price of their common equity. 

It should be noted that the information 
required by Item 201, including the 
market overhang information, is 
proposed to be required in the Form 10- 
K report and the annual report to 
security holders, as well as in Securities 
Act and Exchange Act registration 
statements. The Commission believes 
that this information is equally as 
important to investors buying and 
selling in the secondary trading markets 
as it is to purchasers in a primary 
offering. 

Proposed paragraph (b)(2) of Item 201, 
relating to the effect of acquisitions, 
business combinations or other 
reorganizations on security holdings, is 
currently Instruction 7 to Item 6 of 
Regulation S-K. The relocation of the 
substance of the Instruction into Item 
201 is necessary because the 
information otherwise required by Item 
6 (proposed Item 403) is proposed to be 
incorporated by reference in certain 
Securities Act registration statements, 
and therefore a requirement triggered by 
a filing under the Securities Act would 
not elicit this information. 

A new Instruction 5 is proposed to be 
added to Item 201 to make clear that the 
requirements apply with respect to all 
common equity interests, whether 
designated common stock or otherwise. 

Item 202. Description of Registrant's 
Securities. Proposed Item 202 is 
essentially a reorganization of Item 45 
[Securities to be registered], proposed in 
the Guides Release, omitting the 
common equity dividend and market 
information requirements now included 
in proposed Item 201. Additional: 
substantive changes proposed to the 
Item as published in the Guides Release 
include: 

(1) The addition of the introductory 
note to include the substance of Guide 
52 [Disclosure as to listing on an 
exchange]; 
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(2) The revision of paragraph 
(a)(1)(viii), relating to disclosure of 
shareholder liabilities for corporate 
debts, to permit factors other than 
financial condition as a basis for 
nondisclosure; 

(3) The deletion, as unnecessary, of 
the substance of that part of Guide 39 
[Charter amendments authorizing new 
securities} pertaining to disclosure 
regarding not yet effective charter 
amendments to authorize the securities 
to be registered, originally proposed to 
be included in Item 45(a)(7); 

(4) The relocation into Item 505 
[Determination of offering price] of the 
requirement regarding the disclosure of 
the basis for determination of the 
offering price of common equity in 
certain cases, originally proposed as 
paragraph (a)(8) of Item 45 [Securities to 
be registered], and the requirement 
regarding the basis for the determination 
of the exercise price of warrants, 
options and convertible securities, 
exercisable for such common equity, 
originally proposed as paragraph (c)(6) 
of the same Item; 

(5) The deletion of Guide 12 [Over-the- 
counter trading in rights or warrants] 
requirements relating to the basis for 
trading of warrants and rights, originally 
proposed to be included in Item 
45(e)(1)(iv)(B); the Commission believes 
the matter to be covered adequately by 
Section 61 of the Uniform Practice Code 
of the National Association of Securities 
Dealers (“NASD”); 

(6) The relocation of the substance of 
Rule 406 of Regulation C [17 CFR 
230.406}, regarding the appropriate title 
for a security, into Instruction 1 to Item 
202; 

(7) The revision of proposed 
paragraph (b)(9) requiring the disclosure 
of certain “original issue discounts” to 
omit the requirement to quantify the 
amount of such discount in view of a 
commentator's advice that in many 
cases such discount cannot be computed 
until after the effective date; and 

(8) The addition of paragraph (e) to 
require market information for securities 
(other than common equity) to be 
registered where there already exists an 
established public trading market for 
such securities. 

In response to substantial negative 
comment, two further changes are 
proposed to Item 202. The commentators 
felt that the items listed in the Guides 
Release as antitakeover devices in 
paragraph (a)(5), relating to activities 
that might affect changes in control of 
the registrant, were not only unclear but 
in a number of cases could be read to 
require inaccurate characterization of 
common corporate activities that in 
many instances have no antitakeover 
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purpose and only a theoretical impact 
on changes of control. After 
consideration of these concerns, the 
Commission proposes to narrow the 
scope of the arrangements and 
provisions required by paragraph (a)(5) 
to be disclosed to those that in most 
cases should be expected to affect 
materially possible changes in control. 
Proposed paragraph (a)(5) also has been 
clarified to make clear that the 
restrictions are those created by the 
registrant, and that disclosure is not 
required of those provisions required by 
law. The proposal also omits the 
requirement, proposed in the ABC 
Release, of an opinion of counsel as to 
the enforceability of such arrangements 
and provisons in view of the substantial 
difficulties cited by the commentators in 
providing a meaningful opinion on these 
matters. 

The second provision subject to 
significant comment was the 
requirement, proposed to have been 
included in the prospectus summary 
(Item 41 in the Guides Release), to 
disclose the amount of indebtedness 
senior to that being registered. This 
requirement has been moved to 
paragraph (b)(3) of Item 202 and has 
been modified, consistent with current 
practice, to apply only to debt 
designated as subordinated. It should be 
noted in this regard that current Rule 406 
[17 CFR 230.406] of Regulation C 
(proposed Instruction 1 to Item 202) 
would require such designation. The 
paragraph makes clear that the 
definitions used in the instruments 
governing such indebtedness will 
determine the requisite disclosure. The 
Commission believes that these 
modifications alleviate the definitional 
problems raised by the commentators. 

Item 301. Selected Financial Data. 
Amendments relating to the preparation 
of the ratio of earnings to fixed charges 
proposed in Securities Act Release No. 
6285 (Feb. 6, 1981) [46 FR 12756] account 
for most of the changes reflected in the 
Item (current Item 10 of Regulation S-K). 
Two additional changes of note are new 
Instruction 2 to require disclosure of a 
qualified auditor's report and new 
Instruction 6 to make clear that the 
general requirement of five year 
information does not change the 
registrant's general disclosure obligation 
to update trend information for material 
changes. 

Item 302. Supplementary Financial 
Information. The principal changes to 
this Item (current Item 12 of Regulation 
S-K) are structural. Paragraph (a) is 
proposed to be reorganized for 
clarification purposes and the reference 
to obligations of foreign private issuers 


required to file Form 6-K has been 
deleted consistent with present staff 
practice. 

The Commission also notes with 
respect to paragraph (a) that the present 
criteria for including the quarterly 
financial information required by such 
paragraph have little relevance to those 
upon which the intergrated system is 
based. The present criteria may no 
longer be appropriate and may need to 
be revised as part of another rulemaking 
effort. 

As explained in the discussion of the 
Financial Information Section of the 
Regulation, paragraph (b) of current 
Item 12 is proposed to be a separate 
Item of Regulation S-K. 

Paragraph (c) is proposed to be 
revised to include a reference to 
Statement of Financial Accounting 
Standards No. 46, which supplements 
SFAS No. 33 “The Effects of Changing 
Prices.” 

Item 303. Management's Discussion 
and Analysis of Financial Condition and 
Results of Operations. As this Item was 
adopted less than a year ago (current 
Item 11 of Regulation S-K) and the 
disclosures filed pursuant thereto are 
the subject of current staff study, no 
substantive changes are proposed at this 
time. It should be noted, however, that 
in complying with paragraph (a)(1) of 
this Item, registrants, whether or not 
there has been a change in their 
liquidity trends, are obliged to identify 
and describe internal-and external 
sources of liquidity and to discuss 
material unused sources of liquid assets. 
Further to be noted, Instruction 2 to 
paragraph (a) of the Item does no more 
than allow registrants to omit a detailed 
description of circumstances and events 
specifically reflected in the financial 
statements and the notes thereto. It does 
not relieve registrants of the obligation 
to discuss the impact of such 
circumstances and events on their 
current or future operations or condition. 

As indicated in Securities Act Release 
No. 6316 (May 11, 1981) [46 FR 27344] 
relating to parent company only and 
other separate financial statements, a 
new Instruction 6 is proposed to be 
added to this Item to clarily a 
registrant's obligation to discuss 
restrictions on the flow of funds within 
an enterprise and the impact such 
restrictions may have on the registrant. 

Item 304. Disagreements with 
Accountants on Accounting and 
Financial Disclosure. See the discussion 
of the Financial Information Section of 
the Regulation earlier in this Release. 

Item 401. Directors and Executive 
Officers. No substantive changes are 
proposed to be made to this Item from 
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current Item 3 of Regulation S-K, other 
than the proposed deletion of the 
definition of executive officer. A 
definition of executive officer has been 
proposed for the Securities Act as part 
of Regulation C and for the Exchange 
Act in Rule 3b-7.?! 

Item 402. Management Remuneration 
and Transactions. All changes in this 
Item, except the new paragraph (h) 
discussed below and the deletion of the 
definition of executive officer from the 
Item discussed in connection with Item 
401 [Directors and executive officers], 
are proposed for clarification purposes 
and reflect no change in the 
Commission's interpretation of the Item. 
Two points of clarification should be 
noted. Instruction 1 to paragraph (a) of 
the Item relating to foreign private 
issuers now explicitly applies to all of 
Item 402, and Instruction 7 to paragraph 
(d) of the Item relating to option related 
disclosure makes clear that the 
Instruction applies to Exchange Act as 
well as Securities Act filings. 

Paragraph (e) of the Item with respect 
to indebtedness of management reflects 
the amendments proposed in Securities 
Exchange Act Release No. 17517 (Feb. 5, 
1981) [46 FR 12011]. 

Two instructions to paragraph (f) of 
the current Item 4 of Regulation S-K are 
proposed to be deleted in the revised 
Item. Instruction 7 has been omitted as 
redundant with the Item and Instruction 
4, and the substance of Instruction 9 has 
been moved into Item 508 [Plan of 
distribution] as it would not elicit the 
information specified where the Item 402 
information is incorporated by reference 
in a Securities Act registration 
statement. 

New paragraph (h), requiring 
disclosure of transactions with 
promoters, incorporates, without 
substantive change, the disclosure 
requirements currently specified in Item 
. 11 of Form S-1 under the Securities Act 
and Item 7(b) of Form 10 under the 
Exchange Act. The substance of these 
requirements was omitted inadvertently 
in the ABC and Guides Releases. 

The Appendix, currently part of 
Schedule 14A [17 CFR 240.101] under the 
Exchange Act, is proposed to be 
relocated in Regulation S~K without 
substantive change and replaces the 
present cross reference in Regulation S- 
K to Schedule 14A. 

Item 403. Security Ownership of 
Certain Beneficial Owners and 
Management. No substantive changes 
are proposed to this Item (current Item 6 
of Regulation S-K). Instructions 7 and 8 
to Item 6 are proposed to be deleted. 


21 See Securities Act Release No. 6333 (August 6, 
1981). 
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The substance of Instruction 7 has been 
incorporated into Item 201 as explained 
in the discussion of that Item and 
Instruction 8 has been dropped as Item 
507 [Selling security holders] requires 
the same information. 

Instruction 8 is proposed to be revised 
to clarify that certain of the information 
with respect to voting trust interests 
may be required to be included in the 
tables required in paragraphs (a) and (b) 
of the Item and to eliminate any 
duplication between the tables and the 
information required by Instruction 7. - 

The amendments to Item 6 of 
Regulation S-K, proposed in Securities 
Exchange Act Release No. 34-17517 
(February 5, 1981) [46 FR 12011], are 
reflected. 

Item 501. Forepart of Registration 
Statement and Outside Front Cover 
Page of Prospectus. This Item is 
proposed to be revised from that 
proposed as Item 40 in the Guides 
Release to include, without substantive 
change, requirements with respect to the 
facing sheet and cross reference table of 
the registration statement that are 
currently set forth in Rules 404(a) and 
404(d) of Regulation C. The Item also is 
proposed to be reorganized to parallel 
the usual format of the cover page of a 
prospectus relating to an underwritten 
offering of securities for cash. Changes 
to the cover page requirements include: 

(1) the revision of paragraph (a) to 
include the substance of Guide 54 
[Misleading character of certain 
registrants’ names], and to require the 
English translation of foreign names as 
currently required by Form 20-F and by 
administrative practice with respect to 
Secrities Act registration statentents of 
foreign issuers; 

(2) the revision of paragraph (b), as 
proposed in the Guides Release, to 
permit the omission of the description of 
securities where unnecessary to disclose 
the material terms thereof, as would be 
likely in most common stock offerings; 

(3) the revision of Instruction 3 to 
clarify that disclosure is required where 
proceeds are not to be escrowed in a 
best efforts offering; 

(4) the revision of proposed 
Instruction 4 to permit footnote 
disclosure of maximum-minimum 
information, consistent with present 
practice; and 

(5) the deletion of the requirement 
proposed in the Guides Release that 
where the registrant is making a 
simultaneous offering in the United 
States and in a foreign country, the 
anticipated proceeds from both offerings 
be set forth on the cover page. 

Item 502. Inside Front and Outside 
Back Cover Pages of Prospectus. Item 
502 is entirely new and is one of the two 


primary products of the Commission's 
decision to centralize, to the maximum 
extent possible, content requirements in 
Regulation S-K. 

Paragraph (a) [Available information] 
is derived from Item 7 of proposed Form 
A and is similar to Item 12 of Form S—7 
and Item 8{a) of Form S-16. 

Paragraph (b) [Reports to security 
holders] is adapted from Item 50 
{Availability of information] proposed in 
the Guides Release. The provision is 
proposed to be broadened to apply in all 
instances in which an annual report may 
not be required to be delievered to 
purchasers of the securities being 
registered. Additional disclosure is 
proposed in the case of the registration 
of American Depository Receipts and 
other securities of foreign private 
registrants. 

Paragraph (c) [Incorporation by 
reference] is derived from Item 7(c) of 
Proposed Form A and is generally 
comparable to the requirements of Item 
8(d) of Form S-16. Unlike Form S-16, 
however, the undertaking to deliver the 
incorporated documents on request 
would be required for secondary as well 
as primary offerings. The undertaking is 
proposed to be required in any 
Securities Act registration statement 
incorporating by reference an Exchange 
Act document (e.g., Forms S-8 and S-15 
and proposed Forms S-2 and S-3.) 

Paragraph (d) [Stabilization] proposes 
a relocation without substantive change 
of the provisions of Rule 426 [17 CFR 
230.426] of Regulation C. 

Paragraph (e) [Delivery of 
prospectuses by dealers] is derived 
without substantive change from Rule 
425a [Delivery of prospectuses by 
dealers] [17 CFR 230.425a] under the 
Securities Act. 

Paragraph (f) [Enforceability of 
liabilities against foreign persons}, 
proposed in the Guides Release as part 
of the mandated prospectus summary, is 
proposed to be revised to follow more 
closely Guide 47 from which it was 
derived. No substantive change is 
intended. Paragraph (f) would permit 
this disclosure to be deleted from the 
inside cover page if included elsewhere 
in the forepart of the prospectus. 

Paragraph (g) [Table of Contents] is a 
relocation without substantive change of 
paragraph (c) of Rule 421 [17 CFR 
230.421] of Regulation C. 

Item 503. Summary Information and 
Risk Factors. The mandated summary, 
proposed as Item 41 in the Guides 
Release, has been withdrawn. Upon 
reconsideration, the Commission 
believes that the need for a summary 
and its precise contents more properly 
are determined on the basis of each 
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individual filing. Such determination 
should be based upon a consideration of 
whether the length or complexity of the 
disclosure document warrants a 
summary in the interest of fair and 
adequate disclosure. The Commission 
believes that the application of this 
standard would result in a summary in 
most Form S-1 registration statements. 
Likewise, where a summary is included, 
the determination of its specific content 
is subject to the dictates of fair 
disclosure.”* . 

Paragraph (c) [Risk Factors], originally 
proposed as part of the Item 41 
summary, tracks more closely the 
substance of Guide 6 [Introductory 
statements], with the addition of the 
reference to risks arising out of lack of 
an established trading market currently- 
required in Guide 5 [Preparation of 
prospectuses]. Consistent with present 
practice, the proposed disclosure is 
intended to be in a separately captioned 
item immediately following the 
summary or, where there is no summary, 
immediately following the disclosure 
required on the inside cover page of the 
prospectus. 

Item 504. Use of Proceeds. A number 
of changes have been made to the 
requirements of this Item from that 
originally proposed. The Commission 
has attempted to modify the Item 
sufficiently to deal with the 
commentators’ concern that the Item 
might result in excesive detail. 

In place of Instruction 1 to the Item as 
proposed in the Guides Release, the 
Item would require disclosure of the 
reasons for the financing where the 
registrant has no specific plans for the 
proceeds. Thus, where a financing is 
undertaken simply because of 
advantageous market conditions, prior 
to any plan, tentative or definitive, for 
the use of proceeds, the registrant would 
be required to so state. Plans, however, 
do not have to be definitive before their 
disclosure would be required by this 
proposed Item. Where a registrant 
knows or reasonably expects that the 
proceeds may be used for one or more 
purposes, Such uses would have to be 
disclosed pursuant to Item 504, as well 
as the likely priority of, and 
contingencies affecting, such uses. 

Proposed Instruction 6 is a 
codification of current disclosure 
practices and the Commission's policy 


72 The amendment to Rule 170 [17 CFR 230.170] 
under the Securities Act, proposed in the ABC 
Release because the proposed prospectus summary 
item required disclosure of certain financial 
information otherwise prohibited by Rule 170, is no 
longer necessary in light of the revised summary 
item. Accordingly, the amendment to Rule 170 is not 
being reproposed and will be withdrawn if the 
Commission adopts Item 501 as proposed herein. 
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with respect to the necessary disclosure 
where a registrant indicates that one use 
of the proceeds is, or may be, the 
acquisition of one or more businesses. 
The instruction is not intended to 
introduce any new obligation to disclose 
intended acquisition targets. 

Item 505. Determination of Offering 
Price. As discussed in connection with 
Item 202 [Description of registrant's 
securities], Item 505 consolidates 
paragraphs (a)(8) and (c)(6) of Item 45 
[Securities to be registered] as proposed 
in the Guides Release. Rather than 
referring to securities being registered 
for the first time as proposed in Item 
45(a)(8), paragraph (a) of iiem 505 refers 
to common equity for which there is no 
established public trading market. It 
should be noted that the Item also 
would continue to apply where there is 
a substantial disparity between the 
offering price and the market price: 
Paragraph (b) of Item 505 is proposed to 
be limited in its application to warrants, 
rights and convertible securities 
exercisable for common equity for 
which there is no established public 
trading market. The Guides Release also 
solicited comments as to the need to 
require special disclosure for low-priced 
issues of nonreporting first-time public 
issuers, including a commentator’s 
proposal to require such an issuer to 
submit, at the time of filing of a 
registration statement, a letter of the 
underwriters explaining the reason for 
pricing the securities at $5.00 or less per 
share and undertaking to supply the 
staff with information concerning the 
purchasers. The consensus of the 
commentators was that no such special 
requirements should be adopted. The 
Commission believes that Item 505 will 
provide investors with adequate 
disclosure and concurs with the 
commentators that such additional 
requirements would be duplicative and 
result in little additional useful 
information. 

Item 506. Dilution. The required 
disclosure with respect to dilution was 
originally proposed in combination with 
“market overhang” information as part 
of paragraph (e) [Market information] of 
Item 45 [Securities to be registered]. The 
two areas of disclosure have been 
separated, with “overhang” placed in 
the context of disclosures concerning 
the market price of a registrant's | 
common equity, and dilution disclosure 
placed in a separate item limited to 
instances in which purchasers of the 
registrant's common equity may be 
subject to material dilution of their 
equity interest, either immediately, or in 
the future as the result of a material 
amount of outstanding options, rights or 


convertible securities. The disclosure 
that is proposed to be required has been 
limited substantially to the dilution 
disclosure specified by Guide 6 
[Introductory Statements], omitting the 
graphic illustrations required by the 
Guide. The reference in Guide 6 to 
transactions which are currently 
significant has been revised to refer to 
transactions during the past five years. 
In addition, unlike Guide 6, the Item 
distinguishes between previously non 
reporting registrants and reporting 
registrants and requires more limited 
disclosure in the case of the latter. The 
Commission believes this change 
appropriate as the more detailed 
transactional information proposed to 
be required only of non reporting issuers 
generally will have been included in 
Exchange Act reports and proxy or 
information statements of reporting 
companies. 

Item 507. Selling Security Holders. No 
substantive changes are proposed to this 
Item from Item 44 [Selling security 
holders] as proposed in the Guides 
Release. 

Item 508. Plan of Distribution. 
Originally proposed as Item 42 in the 
Guides Release, this Item is reorganized 
substantially and a number of clarifying 
changes are reflected. In addition, 
several substantive changes are 
proposed. 

Paragraph (b) [New underwriters], 
originally proposed as Item 42(e), has 
been revised to delete reference to “new 
or speculative issue,” a term the 
commentators found too vague. The 
revised Item now would require the 
disclosures specified for certain 
underwriters in connection with the 
registration of securities of previously 
nonreporting registrants or of registrants 
required, pursuant to Item 501 of 
Regulation SK, to include notice of risk 
factors on the cover page of the 
prospectus. In response to similar 
definitional concerns with the concept 
of promoters “identified with the 
underwriter(s),” the paragraph now 
refers to promoters of the registrant 
having ‘a material relationship with 
such underwriter.” Likewise, the 
paragraph also has been revised to 
delete reference to underwriters “newly 
organized or recently reactivated, or 
only recently registered” and to specify 
a time period that would qualify the 
underwriter as new and therefore 
subject it to the required disclosure. The 
proposed. period is three years. The 
Commission invites specific comment on 
the appropriateness of the three year 
period. Also in response to comments, 
such requirement is proposed to be 
revised to apply where one or more a 
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managing underwriters, or if there are 
no managing underwriters, where a 
majority of the principal underwriters, 
qualify as new. The Guide applied 
where any underwriter in the syndicate 
would have qualified as new. The 
Commission agrees with the 
commentators that the concerns giving 
rise to these disclosure requirements 
involve those situations where the new 
underwriters are in the position of 
controlling the underwriters’ activities. 

Paragraph (c) [Other distributions] has 
been amended to include as new 
subparagraph 3, the substance of Item 4 
(Distributions other than for cash] from 
the current Form S-1. 

Paragraph (e) [Underwriters’ 
compensation] has been changed to 
incorporate directly, rather than 
restating, the NASD's definition of 
compensation. Direct reference will 
avoid future amendments to the Item as 
the NASD changes its definition. The 
specific requirement to disclose material 
currency conversion profits, currently in 
Guide 14 [Underwriter’s compensation 
from conversion of funds into foreign 
currency], has been deleted in response 
to the commentators’ advice that this is 
not a source of significant 
compensation. It should be noted, 
however, that where such conversion 
profits are intended to constitute, or are 
negotiated as, a part of the underwriters’ 
compensation, they may, in certain 
circumstances, be deemed by the NASD 
to be “other items of value accruing to 
the underwriter” and would therefore be 
disclosable. 

The Guides Release inquired whether 
generic or other disclosure should be 
made to investors concerning 
anticipated distribution and research 
practices under the recently approved 
amendments to Section 24 of Article III 
of the NASD’s Rules of Fair Practice. 
Section 24, which covers selling 
concessions, discounts and other 
allowances and provides that they may 
only be allowed as consideration for 
services rendered in distribution, was 
amended to provide that members are 
not prohibited from selling any 
securities to a person to whom it has 
provided or will provide bona fide 
research if the stated public offering 
price is paid by the purchaser. Under 
this proviso to Section 24 such “bona 
fide research” is considered a service in 
distribution in connection with sale, and 
therefore is outside the scope of the 
terms “discount, concession or other 
allowance” as used in the Rule. Section 
24 makes clear that persons may make 
permitted designated sales for bona fide 
research services only where the stated 
public offering price is paid by the 
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purchaser. No changes have been made 
to either paragraph (e) or (h) [Dealers’ 
compensation] to require disclosure of 
selling concessions in return for 
research services provided customers as 
permitted by Section 24. In determining 
not to propose such requirements, the 
Commission was persuaded by the 
commentators, including the NASD; of 
the inability of registrants to provide 
meaningful disclosure with respect to 
such activities. It appears that there is 
little practical way for the registrant or 
managing underwriter to identify the 
purchasers who will designate a broker 
or dealer because of research furnished 
to them since designated sales can occur 
after effectiveness of the registration 
statement. Thus, it appears that the only 
disclosure possible would be a generic 
description of the class of persons who 
might make such designations. Further, 
the problems in ascertaining which 
designated sales represent “soft dollar” 
payments for research suggest that the 
best disclosure that could result would 
be generalized and would not provide 
specific quantifications of such 
concessions. In view of the practical 
problems that appear to preclude all but 
the most generalized of disclosure with 
respect to these distribution and 
research practices, the Commission 
believes it would not serve the interests 
of investors to require such disclosure. 

Paragraph (g) [Indemnification of 
underwriters] has been relocated 
without substantive change from Item 
48(c) proposed in the Guide Release. 

Paragraph (i) [Finders and promoters] 
has been revised, as suggested by 
several commentators, to require 
disclosure of relationships only with the 
managing underwriters, unless there are 
none, in which case the Commission 
believes it appropriate to require 
disclosure of such relationships with 
respect to each principal underwriter. 
Managing underwriters as used in this 
Item is intended to have the same 
meaning as it does for purposes of Rule 
462A.” Also, at the suggestion of a 
commentator, a material standard for 
relationships with the registrant and 
others has been included by changing 
the reference from “any affiliation” to 
“material relationship”. 

The provisions of proposed Item 42(g), 
codifying Guide 53 [Secondary 
distributions “at the market”], have 
been deleted from Item 508. The 
Commission believes that the disclosure 
with respect to marketing arrangements 
required by other paragraphs of the Item 
are sufficient for investors’ needs. To 
the extent the Commission requires 
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additional information to assure that 
sufficient protections have been 
implemented to comply with its anti- 
manipulation rules, the staff will be able 
to request such data from registrants 
pursuant to proposed Rule 419 of 
Regulation C. 

Item 509. Interest of Named Experts 
and Counsel. This Item, originally 
proposed in the Guides Release as Item 
47, has been revised to incorporate the 
substance of Guide 56 [Interests of 
counsel and experts in the registrant]. 
As originally proposed, the Item 
required the disclosure specified in Item 
23 of the current Form S—1, without 
taking into acocunt the provisions of the 
Guide. 

It should be noted that, as required by 
Guide 56, the disclosure pursuant to this 
Item will be required in the prospectus, 
and not Part II of the registration 
statement as initially proposed. In the 
Guides Release the Commission invited 
comment on the need to define 
“substantial interest” as used in the 
Item. While several commentators 
favored defining the term, the majority 
commenting on the issue disagreed. The 
reproposed Item does not define the 
term but includes the de minimis 
exclusion currently in Guide 56, 
modified to apply to all experts (other 
than accountants) and counsel. The Item 
also has been revised to require 
disclosure of relationships with any 
principal underwriter only where there 
are no managing underwriters. 

Item 510. Indemnification of Directors 
and Officers. Proposed changes to this 
Item, originally proposed as Item 48 in 
the Guides Release, are for purposes of 
reorganization and clarification. No 
substantive changes are intended. As 
noted above in the discussion of Item 
508 [Plan of Distribution], requirements 
concerning indemnification of 


underwriters have been moved to Item 


508(g). 

Item 511. Other Expenses of Issuance 
and Distribution. Item 511, originally 
proposed as Item 46 [Other expenses of 
issuance and. distribution] in the Guides. 
Release, is reproposed with one 
substantive change. The Instruction has 
been revised to require separate 
disclosure of insurance policy premiums 
only for those policies obtained in 
connection with the offering of the 
securities to be registered. Existent 
umbrella insurance policies that include 
Federal securities law liability coverage 
would not be required to be disclosed 
separately. Likewise, in view of the 
problems cited by commentators 
responding to the Commission's request 
for comments on the need for disclosure 
of policy premium increases, the 
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Commission does not propose to require 
disclosure of such increases on existent 
policies arising in connection with the 
offering of the securities to be 
registered. 

Item 512. Undertakings. Item 512 is a 
new item and is the second primary 
product of the Commission's decision to 
centralize content requirements in 
Regulation S-K. Except for undertakings 
applicable solely to Securities Act 
registration forms that will not 
incorporate any Item of Regulation S-K 
(e.g. Forms S-12 and S-18), all 
undertakings to be included in a 
registration statement under the 
Securities Act will be set forth in Item 
512. Item 512 proposes only two entirely 
new undetakings. The first, that required 
in paragraph (a) for Rule 462A offerings 
is the subject of Securities Act Release 
33-6334. The second, that required in 
paragraph (b) where Exchange Act 
documents are incorporated by by 
reference, is derived from that presently 
required in Form S-16 for continuous 
offerings. Where the Commission 
permits abbreviated disclosure based on 
incorporation of Exchange Act 
documents by reference, it is essential 
that the liability protections for 
investors not be diminished by allowing 
such incororation by reference without 
moving up the effective date of the 
registration statements. The remaining 
undertakings reflect current 
requirements, modified in some 
instances to allow the aggregation of 
similar undertakings from several forms. 
The most significant of these 
modifications is that reflected in the 
undertaking in paragraph (e). Paragraph 
(e) applies to those registration 
statements that permit or require the use 
of the annual report to security holders 
and quarterly reports in place of 
company related disclosure set forth in 
the prospectus. This undertaking 
currently would be required in 
registration statements on Forms S-2 
and S-15. Other changes have been 
made to make the various undertakings 
consistent and to eliminate redundacy. 

Item 601. Exhibits. Item 601 proposes 
a number of changes from current Item 7 
of Regulation S-K, many reflecting the 
various proposals that are the subject of 
accompanying releases published today 
as part of the integrated disclosure 
system. Three rules from Regulation C 
are proposed to be relocated in 
paragraph (a) of this Item. The 
requirement for and the form of the 
exhibit index contained in paragraph (e) 
of Rule 403 [17 CFR 230.403] is proposed 
as paragraph (a)(2), while Rules 446 [17 


See Securities Act Release No. 334 (August 6, 
1981) for discussion of proposed undertaking. 
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CFR 230.446] and 472(d) [17 CFR 
230.472(d)] are proposed to be 
incorporated into the instruction to this 
Item. The two exhibit tables are 
proposed to be consolidated into one 
and to be revised to reflect proposed 
Securities Act registration statement 
Forms S-1, S-2, and S-3, and to delete 
reference to current Securities Act 
registration statement Forms S~1, S-7 
and S-16. 

The exhibit table reflects the 
following proposed changes to existing 
exhibits: ' 

(1) Exhibit Item 1 [Underwriting 
agreement] would no longer be required 
to be filed with a Form S-14 registration 
statement because it does not appear 
that such an exhibit would be relevant 
in the context of a transaction registered 
on that Form; 

(2) Exhibit Item 13 [Annual report to 
security holders Form 10-Q or quarterly 
report to security holders] would be 
required to be filed in connection with 
Forms S-2, S-15 and 10-K filings where 
the registrant incorporates by reference 
its annual report to security holders, 
Form 10-Q or quarterly report to 
security holders. The exhibit item with 
respect to the annual report to Security 
holders would not longer be required 
with a Form S-8 registration statement 
as that Form reugires the registrant to 
incorporate by reference its Form 10-K 
report, which contains the same 
financial statements as the annual 
report to security holders; 

(3) current Exhibit Item 15 
[Instruments defining the rights of 
participating employees] is proposed to 
be deleted as such documents appear to 
be unnecessary when the more basic 
plan documents are not required; and | 

(4) Exhibit Item 22 [Subsidiaries of the 
registrant] would be required to be filed 
with a registration statement on Form S- 
1 or 10, consistent with the proposed 
changes to these Forms.” 

Six new exhibit items are proposed to 
be added to the exhibit table, five of 
which are existing exhibit requirements 
currently located oytside of Regulation 
S-K. These five requirements are: 
Exhibit Item 25 [Power of attorney] 
currently required by Rule 402(c) [17 
CFR 230.402(c)] of Regulation C; Exhibit 
Item 26 [Statement of eligibility of 
trustee] currently required by specific 
registration statement forms; Exhibit 
Item 27 [Invitations for competitive bids] 
currently required by Rule 428 [17 CFR 
230.428] of Regulation C; and Exhibit 
Item 28 [Additional exhibits] currently 
required by Rule 445 [17 CFR 230.445] of 


*5 See Securities Act Release No. 6337 (August 6, 
1981) and Securities Exchange Act Release No. 
18014 (August 6, 1981). 


Regulation C. The new requirement, 
Exhibit Item 21 [Other documents or 
statements to security holders] is 
proposed as the result of the proposed 
changes to Form 8-K.”* 

The description of six exhibits are 
proposed to be revised. Paragraph 
601(b)(4)(v) [Instruments defining rights 
of security holders], as revised, would 
make the exclusion of long term debt not 
being registered applicable to Forms 8-K 
and 10-Q. The exclusion currently 
applies to Forms S-1, S-11, S-14, 10 and 
10-K; there appears to be.no reason to 
treat Forms 8-K and 10-Q differently. 

Paragraph 601(b)(10) [Material 
contracts] would be revised to require in 
paragraph (ii)(D) that only material 
lease be filed as exhibits. This change is 
proposed for clarification and to reflect 
current staff policy. Paragraph (iii)(A) is 
proposed to be revised to delete the 
reference to the definition of executive 
officer in Item 402 of the Regulation, as a 
definition of executive officer is 
proposed to be included in the Exchange 
Act general rules and in Regulation C. 
Additionally, two new paragraphs are 
proposed to be added to this Item. New 
paragraph (iii)(B)(5) would be added to 
exempt those foreign private registrants 
furnishing remuneration information on 
an aggregate basis from filing 
management contracts or remuneration 
plans as an exhibit. This provision 
reflects current staff practice. Paragraph 
(iii)(B)(6) will be added to this Item to 
codify the Commercial Credit 
Corporation no-action letter (Feb. 17, 
1981). The change would exempt 
specifically a wholly owned subsidiary 
of a reporting company from filing 
copies of remunerative plans, contracts 
or arrangements as exhibits to its Form 
10-K report, or to a proposed Form S-2 
registration statement for a debt 
offering. 

Paragraph (b)(19) [Previously unfiled 
documents] is proposed to be revised to 
make clear that amendments or 
modifications must be filed only for 
currently required exhibits. This 
revision would permit registrants not to 
file amendments to exhibits which may 
have been material and required when 
first filed, but because of such factors as 
growth of the company, are no longer 
currently required. 


6 See Exchange Act Release No. 18014 (August 6, 
1981). The exhibit requirement propoosed in the 
ABC Release for Form A (now form S-3} relating to 
restatements of financial statements and © 
dispositions has been eliminated as Form S~-3 would 
require inclusion of the information called for by 
such exhibit requirement either in the prospectus or 
in an Exchange Act document incorporated by 
reference in the regstration statement 


Volume 23, No. 5, August 18, 1981 





Paragraph (b)(22) [Subsidiaries of the 
registrant] is proposed to be amended to 
require that the list of subsidiaries be 
repeated, rather than allowing a 
reference to the most recent filling 
containing the list. 

Paragraph (b)(24) [Consents of experts 
and counsel] is proposed to be revised 
to make clear the obligation to file 
counsel's consents as exhibits and to 
include the requirements for the dating 
and the manually signing of consents 


filed with the registration statement 
currently required by Rule 435 [17 CFR 
230.435] of Regulation C. 

Proposed paragraph (b)(28) 
[Additional exhibits] reflects the 
revisions to Rule 12b-23 [17 CFR 
240.12b-23] under the Exchange Act and 
Rulle 411 [17 CFR 230.411] under the 
Securities Act relating to incorporation 
by reference.?’ 


27See Securities Act Release No. 6333 (August 6, 


V. Disposition of the Guides 


The following table indicates the 
proposed dispositiion of each of the 
Guides, whether it is proposed to be 
eliminated altogether, and, if not, the 
proposed relocation of its substance in 
Regulation S-K, Regulation C or the 
General Rules under the Securities Act 
or the Exchange Act. 


1981). 


Table B.—Proposed Revision of Guides 





Guide number and caption Eliminated —— 





Securities Act guides: 
1. Pre-filing 
2. Letter of 
3. Piya escaed of amended rules and forms 
y filed 


with 




















4. Ragin of securities for delayed offer- 
ing 


5. P ion of prosp 








6. Introd 

7. Dating of p 

8. Pictorial or graphic representations in pro- 
spectuses. 

9. Promoters 

10. Registration of options, warrants or rights 
and other securities issued or sold to un- 
derwriters. 

11. Finders 

12. Over-the-counter trading in rights or war- 
rants. 

13. Market quotations—Absence of estab- 
lished market. 

14. Underwriters’ compensation from conver- 
sion of funds into foreigh currency. 

15. Expenses of issuance and distribution 

16. Underwriters’ experience and due dili- 



































gence inquiry. 

17. Disclosure of underwriting di and 
commissions. 

18. Original issue discount of debt iti 

19. Distributi 

20. Mailing of amended preliminary prospec- 
tus to regional offices. 

21. Use of p 

22. Summary of earnings. 

23. Current financial statements and related 























data. 

24. Currencies in which amounts are to be X 
Stated by foreign issuers. 

25. Manner of showing distributions by real 
estate syndicates and real estate invest- 
ment trusts. 

26. Statement of dividend papi 

27. Names of i 

28. Disclosure of pom. reserves and 
natural gas supplies. 

29. Disclosure of material long-term leases 

30. Disclosure of principal sources of electric 
or gas revenues. 

31. Disclosure of recent d 























Back. 





log. 
32. Liability of shareholders to laborers, serv- 
ants or employees under state law. 
33. Notice of redemp of 
rities or callable warrants. 
34. E: 
35. ification of of board of 
directors selected by the underwriters. 
36. Effect of issuance of options or eee 
to certain persons. 
37. Consents of 
38. Consents of 
39. Charter 
curities. 
40. Underwriting ag 
41. Speci bond 
42. Reports or 
registrant. 





secu- 
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Table B.—Proposed Revision of Guides—Continued 





Guide number and caption 


Eliminated 


Industry 


guide s-K 








43. Representations from selling security 
holders. 
44. Securities Act exemption for shares sub- 





FP cod once 





5. Information as to over-the-counter market 





47. Enforceability of civil liabilities caper yas 





act against foreign persons. 
48. Annual reports to security holders........ ..... 





49. Revision of where a com- 





prospectuses 
Pany and its employee plan have different 
fiscal years. 


50. Disci of material to 








other government agencies. 
51. Release of price data on subscripti 





offerings by listed companies. 
52. Disclosure as to listing on an exch 





53. Secondary distributions “at the market”. CAR 





54. Misleading character of certain regis- 





trants’ names. 
55. Prospectuses relating to interests in oil ........... 





and gas programs. 
~ aierenerreemeucicns 











57. ae statements relating to “insur- 
ofa ee programs. 














lating to interests in real estate limited 








partnerships. 
61. Statistical disclosure by bank holding 
companies. 
62. Disclosure of projections of future eco- 








nomic performance. 
63. Disclosure relating to management remu- 





eration by certain foreign private issuers. 
Exchange Act guide: 





1. Summary of operati 
2. Disclosure of extractive reserves and natu 





gas supplies. 
3. Taiecieal teeter ti tidings tne 





panies. 
4. integrated reports to 











5. Disclosure of projections of future eco- 
performance. 





nomic 





VI. Items 1, 2, 3, 4, 5 and 6 of Regulation 
S-K 


As noted above, few substantive 
changes are proposed herein to be made 
to existing Items 1, 2, 3, 4, 5, and 6 of 
Regulations S-K. As part of its sunset 
review of existing rules and regulations 
under the Securities Act and Exchange 
Act, the Commission will be evaluating 
these Items. Substantive comments 
received with respect to these Items will 
be considered as part of separate future 
rule making efforts. Comments will be 
solicited at the time these projects are 
undertaken. 


VII. Request for Comments 


Any interested person wishing to 
submit written comments on the 
proposed amendments, as well as on 
other matters that might have an impact 
on the proposals contained herein, are 
requested to do so. The Commission 
also solicits comment as to whether the 
proposed amendments would have an, 
adverse effect on competition or would 
impose a burden on competitive. 
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Comments on this inquiry will be 
considered by the Commission in 
complying with its responsibilities under 
Section 23(a}(2) of the Exchange Act. 


Text of Proposals 

In accordance with the foregoing, it is 
proposed to revise 17 CFR Part 229 to 
read as follows: 


PART 229—STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER SECURITIES ACT OF 1933 
AND SECURITIES EXCHANGE ACT OF 
1934—REGULATION S-K 


Sec. 

229.001 
229.100 
229.200 


General. 

Business. 

Securities of the registrant. 

229.300 Financial information. 

229.400 Mangement and certain security 
holders. ° 

229.500 Registration statement and 
prospectus provisions. 

229.600 Exhibits. 

229.700 Miscellaneous. 

229.800 List of industry guides. 

Authority: Secs. 6, 7, 8, 10, 19{a), 48 Stat. 78, 
79, 81, 85; secs. 205, 209, 48 Stat. 906, 908; sec. 


8, 68 Stat. 685; sec. 306(a)(2), 90 Stat. 57; secs. 
13, 14, 15(d), 23(a), 48 Stat. 894, 895, 901; sec. 
203(a) 49 Stat. 704; secs. 3, 8, 49 Stat. 1377, 
1379; secs. 4, 5, 6, 78 Stat. 569, 570-574; secs. 
2, 3, 82 Stat. 454, 455; secs. 1, 2, 3-5, 84 Stat. 
1497; secs. 10, 18, 89 Stat. 119, 155 sec. 308(b), 
90 Stat. 57; secs. 202, 203, 204, 91 Stat. 1494, 
1498, 1499, 1500; 155 U.S.C. 77g, 77j, 77s(a), 
78m, 78n, 780(d), 78w(a)). 


§ 229.001 General. 

(a) Subject matter of Regulation S-K. 

(1) General. 

(i) Subject matter of Regulations S-K. 

(ii) Application of Regulations S-K. 

(iii) Commission policy on projections. 

(2) Business. 

(i) Item 101—Description of business. 

(ii) Item 102—Description of property. 

(iii) Item 103—Legal proceedings. 

(3) Securities of the registrant. 

(i) Item 201—Market price of and 
dividends on the registrant's common 
stock and related stockholder matters. 

(ii) Item 202—Description of 
registrant's securities. 

(4) Financial information. 

(i) Item 301—-Selected financial data. 

(ii) Item 302—Supplementary financial 
information. 

(iii) Item 303—Management's 
discussion and analysis of financial 
condition and results of operations. 

(iv) Item 304—Disagreements with 
accountants on accounting and financial 
disclosure. 

(5) Management and certain security 
holders. 

(i) Item 401—Directors and executive 
officers. 

(ii) Item 402—Management 
remuneration and transactions. 

(iii) Item 403—Security ownership of 
certain beneficial owners and 
management. 

(6) Registration statement and 
prospectus provisions. 

(i) Item 501—Forepart of registration 
statement and outside front cover page 
of prospectus. 

(ii) Item 502—Inside front and outside 
back cover pages of prospectus. 

(iii) Item 503—Summary information 
and risk factors. 

(iv) Item 504—Use of proceeds. 

(v) Item 505—Determination of 
offering price. 

(vi) Item 506—Dilution. 

(vii) Item 507—Selling security 
holders. 

(viii) Item 508—Plan of distribution. 

(ix) Item 509—Interests of named 
experts and counsel. 

(x) Item 510—Indemnification of 
directors and officers. 

(xi) Item 511—Other expenses of 
issuance and distribution. 

(xii) Item 512—Undertakings. 

(7) Exhibits. 
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(i) Item 601—Exhibits. 

(8) Miscellaneous. 

(i) Item 701—Recent sales of 
unregistered securities. 

(9) List of industry guides. 

(b) Application of Regulation S-K. 
This part (together with the General 
Rules and Regulations under the 
Securities Act of 1933, 15 U.S.C. 77a et 
seq., as amended (“Securities Act”), and 
the Securities Exchange Act of 1934, 15 
U.S.C. 78a et seq., as amended 
(“Exchange Act") (Parts 230 and 240 of 
this chapter), the Interpretative Releases 
under these Acts (Parts 231 and 241 of 
this chapter) and the forms under these 
Acts (Parts 239 and 249 of this chapter)) 
states the requirements applicable to the 
content of the non-financial statement 
portions of: 

(1) Registration statements under the 
Securities Act (Part 239 of this chapter) 
to the extent provided in the forms to be 
used for registration under such Act; 
and 

(2) Registration statements under 
section 12 (Subpart C of Part 249 of this 
chapter), annual or other reports under 
sections 13 and 15(d) (Subparts D and E 
of Part 249 of this chapter), annual 
reports to security holders and proxy 
and information statements under 
section 14 of the Exchange Act (Part 240 
of this chapter), and any other 
documents required to be filed under the 
Exchange Act, to the extent provided in 
the forms and rules under such Act. 

(c) Commission policy on projections. 
The Commission encourages the use in 
documents specified in Rule 175 under 
the Securities Act [17 CFR 230.175] and 
Rule 3b-6 under the Exchange Act [17 
CFR 240.3b-6] of management's 
projections of future economic 
performance that have a reasonable 
basis and are presented in an 
appropriate format. The guidelines set 
forth herein represent the Commission's 
views on important factors to be 
considered in formulating and disclosing 
such projections. 

(1) Basis for projections. The 
Commission believes that management 
should have the option to present in 
Commission filings its good faith 
assessment of a registrant's future 
performance. Management, however, 
must have a reasonable basis for such 
an assessment. Although a history of 
operations or experience in projecting 
may be among the factors providing a 
basis for management's assessment, the 
Commission does not believe that a 
registrant always must have had such a 
history or experience in order to 
formulate projections with a reasonable 
basis. An outside review of 
management's projections may furnish 
additional support for having a 
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reasonable basis for a projection. If 
management decides to include a report 
of such a review in 4 Commission filing, 
there also should be disclosure of the 
qualifications of the reviewer, the extent 
of the review, the relationship between 
the reviewer and the registrant, and 
other material factors concerning the 
process by which any outside review 
was sought or obtained. Moreover, in 
the case of a registration statement 
under the Securities Act the reviewer 
would be deemed an expert and an 
appropriate consent must be filed with 
the registration statement. 

(2) Format for projections. In 
determining the appropriate format for 
projections included in Commission 
filings, consideration must be given to, 
among other things, the financial items 
to be projected, the period to be 
covered, and the manner of presentation 
to be used. Although traditionally 
projections have been given for three 
financial items generally considered to 
be of primary importance to investors 
(revenues, net income (loss) and 
earnings (loss) per share), projection 
information need not necessarily be 
limited to these three items. However, 
management should take care to assure 
that the choice of items projected is not 
susceptible of misleading inferences 
through selective projection of only 
favorable items. Revenues, net income 
(loss) and earnings (loss) per share 
usually are presented together in order 
to avoid any misleading inferences that 
may arise when the individual items 
reflect contradictory trends. There may 
be instances, however, when it is 
appropriate to present earnings (loss) 
from continuing operations, or income 
(loss) before extraordinary items in 
addition to or in lieu of net income 
(loss). It generally would be misleading 
to present sales or revenue projections 
without one of the foregoing measures of 
income. The period that appropriately 
may be convered by a projection 
depends to a large extent on the 
particular circumstances of the company 
involved. For certain companies in 
certain industries, a projection covering 
a two or three year period may be 
entirely reasonable. Other companies 
may not have a reasunable basis for 
projections beyond the current year. 
Accordingly, management should select 
the period most appropriate in the 
circumstances. In addition, 
management, in making a projection, 
should disclose what, in its opinion, is 
the most probable specific amount or 
the most reasonable range for each 
financial item projected based on the 
selected assumptions. Ranges, however, 
should not be so wide as to make the 


disclosures meaningless. Moreover, 
several projections based on varying 
assumptions may be judged by 
management to be more meaningful than 
a single number or range and would be 
permitted. 

(3) Investor understanding. (i) When 
management chooses to include its 
projections in a Commission filing, the 
disclosures accompanying the 
projections should facilitate investor’ 
understanding of the basis for and 
limitations of projections. In this regard 
investors should be cautioned against 
attributing undue certainty to 
management's assessment, and the 
Commission believes that investors 
would be aided by a statement 
indicating management's intention 
regarding the furnishing of updated 
projections. The Commission also 
believes that investor understanding 
would be enhanced by disclosure of the 
assumptions which in management's 
opinion are most significant to the 
projections or are the key factors upon 
which the financial results of the 
enterprise depend and encourages 
disclosure of assumption in a manner 
that will provide a framework for 
analysis of the projection. 

(ii) Management also should consider 
whether disclosure of the accuracy or 
inaccuracy of previous projections 
would provide investors with important 
insights into the limitations of 
projections. In this regard, consideration 
should be given to presenting the 
projections in a format that will 
facilitate subsequent analysis of the 
reasons for differences between actual 
and forecast results. An important 
benefit may arise from the systematic 
analysis of variances between projected 
and actual results on a continuing basis, 
since such disclosure may highlight for 
investors the most significant risk and 
profit-senstive areas in a business- 
operation. 

(iii) With respect to previously issued 
projections, registrants are reminded of 
their responsibility to make full and 
prompt disclosure of material facts, both 
favorable and unfavorable, regarding 
their financial condition. This 
responsibility may extend to situations 
where management knows or has 
reason to know that its previously 
disclosed projects no longer have a 
reasonable basis. : 

(iv) Since a registrant's ability to 
make projections with relative 
confidence may vary with all the facts 
and circumstances, the responsibility for 
determining whether to discontinue or to 
resume making projections is best left to 
management. However, the Commission 
encourages registrants not to 
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discontinue or to resume projections in 
Commission filings without a reasonable 
basis. 


§ 229.100 Business. 

Item 101. Description of business. 

(a) General development of business. 
Describe the general development of the 
business of the registrant, its 
subsidiaries and any predecessor(s) 
during the past five years, or such 
shorter period as the registrant may 
have been engaged in business. 
Information shall be disclosed for earlier 
periods if material to an understanding 
of the general development of the 
business. 

(1) In describing developments, 
information shall be given as to matters 
such as the following: the year in which 
the registrant was organized and its 
form of organization; the nature and 
results of any bankruptcy, receivership 
or similar proceedings with respect to 
the registrant or any of its significant 
subsidiaries; the nature and results of 
any other material reclassification, 
merger or consolidation of the registrant 
or any of its significant subsidiaries; the 
acquisition or disposition of any 
material amount of assets otherwise 
than in the ordinary course of business; 
and any material changes in the mode of 
conducting the business. 

(2) Registrants, (i) filing a registration 
statement on Form S-1 (17 CFR 239.11) 
under the Securities Act or on Form 10 
(17 CFR 249.210) under the Exhange Act, 
(ii) not subject to the reporting 
requirements of section 13(a) or 15(d) of 
the Exchange Act immediately prior to 
the filing of such registration statement. 
and (iii) that (including predecessors) 
have not received revenue from 
operations during each of the three 
fiscal years immediately prior to the 
filing of registration statement, shall 
provide the following information: (A) if 
the registration statement is filed prior 
to the end of the registrant's second 
fiscal quarter, a description of the 
registrant's plan of operation for the 
remainder of the fiscal year; or (B) if the 
registration statement is filed 
subsequent to the end of the registrant's 
second fiscal quarter, a descripition of 
the registrant's plan of operation for the 
remainder of the fiscal year and for the 
first six months of the next fiscal year. If 
such information is not available, the 
reasons for its not being available shall 
be stated. Disclosure relating to any 
plan shall include such matters as: 

(7) In the case of a registration 
statement on Form S-1, a statement in 
narrative form indicating the registrant's 
opinion as to the period of time that the 
proceeds from the offering will satisfy 
cash requirements and whether in the 
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next six months it will be necessary to 
raise additional funds to meet the 
expenditures required for operating the 
business of the registrant; the specific 
reasons for such opinion shall be set 
forth and categories of expenditures and 
sources of cash resources shall be 
identified; however, amounts of 
expenditures and cash resources need 
not be provided; in addition, if the 
narrative statement is based on a cash 
budget, such budget shall be furnished 
to the Commission as supplemental 
information, but not as part of the 
registration statement; 

(2) An explanation of material product 
research and development to be 
performed during the period covered in 
the plan; 

(3) Any anticipated material 
acquisition of plant and equipment and 
the capacity thereof; 

(4) Any anticipated material changes 
in number of employees in the various 
departments such as research and 
development, production, sales or 
administration; and 

(5) Other material areas which may be 
peculiar to the registrant's business. 

(b) Financial information about 
industry segments. State for each of the 
registrant's last three fiscal years or for 
each fiscal year the registrant has been 
engaged in business, whichever period 
is shorter, the amounts of revenue (with 
sales to unaffiliated customers and sales 
or transfers to other industry segments 
of the registrant shown separately), 
operating profit or loss and identifiable 
assets attributable to each of the 
registrant's industry segments. (See 
Appendix A to this Item for a suggested 
tabular format for presentation of this 
information.) To the extent that financial 
information included pursuant to this 
Item complies with generally accpeted 
accounting principles, the registrant may 
include in its financial statements a 
cross reference to this data in lieu of 
presenting duplicative information about 
its segments in the financial statements; 
conversely, a registrant may cross 
reference to the financial statements. 

(1) The prior period information shall 
be retroactively restated in the following 
circumstances, unless not material, with 
appropriate disclosure of the nature and 
effect of the restatement: 

(i) When the financial statements of 
the registrant as a whole have been 
retroactively restated; or (ii) When there 
has been a change in the way the 
registrant's products or services are 
grouped into industry segments and 
such change affects the segments’ 
information being reported; restatement 
is not required when a registrant's 
reportable segments change soley as a 
result of a change in the nature of its 


operations or as a result of a segment 
losing or gaining in significance. 

(2) If the registrant is required to 
present interim financial statements by 
Article 3 of Regulation S-X [17 CFR 210]. 
discuss any facts relating to the 
performance of any of the segments 
during the period which, in the opinion 
of management, indicate that the three 
year segment financial data may not be 
indicative of current or future operations 
of the segment. Comparative financial 
information shall be included to the 
extent necessary to the discussion. 

(c) Narrative description of business. 
(1) Describe the business done and 
intended to be done by the registrant 
and its subsidiaries, focusing upon the 
registrant's dominant industry segment 
or each reportable industry segment 
about which financial information is 
presented in the financial statements. To 
the extent material to an understanding 
of the registrant's business taken as a 
whole, the description of each such 
segment shall include the information 
specified in paragraphs (c)(1) (i) through 
(x) of this Item. The matters specified in 
paragraphs (c)(1) (xi) through (xiii) of 
this Item shall be discussed with respect 
to the registrant’s business in general; 
where material, the industry segments to 
which these matters are significant shall 
be identified. 

(i) The principal products produced 
and services rendered by the registrant 
in the industry segment and the 
principal markets for, and methods of 
distribution of, the segment's principal 
products and services. In addition, state 
for each of the last three fiscal years the 
amount or percentage of total revenue 
contributed by any class of similar 
products or services which accounted 
for 10 percent or more of consolidated 
revenue in any of the last three fiscal 
years or 15 percent or more of 
consolidated revenue, if total revenue 
did not exceed $50,000,000 during any of 
such fiscal years. 

(ii) A description of the status of a 
product or segment (e.g. whether in the 
planning stage, whether prototypes 
exist, the degree to which product 
design has progressed or whether 
further engineering is necessary), if 
there has been a public announcement 
of, or if the registrant otherwise has 
made public information about, a new 
product or industry segment that would 
require the investment of a material 
amount of the assets of the registrant or 
that otherwise is material. This 
paragraph is not intended to require 
disclosure of otherwise nonpublic 
corporate information the disclosure of 
which would affect adversely the 
registrant's competitive position. 
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(iii) The sources and avilability of raw 
materials. 

(iv) The importance to the industry 
segment and the duration and effect of 
all patents, trade marks, licenses, 
franchises and concessions held. 

(v) The extent to which the business 
of the industry segment is or may be 
seasonal. 

(vi) The practices of the registrant and 
the industry (respective industries) 
relating to working capital items (e.g., 
where the registrant is required to carry 
significant amounts of inventory to meet 
rapid delivery requirements of 
customers or to assure itself of a 
continuous allotment of goods from 
suppliers; where the registrant provides 
rights to return merchandise; or where 
the registrant has provided extended 
payment terms to customers). 

(vii) The dependence of the segment 
upon a single customer, or a few 
customers, the loss of any one or more 
of which would have a material adverse | 
effect on the segment. The name of any 
customer and its relationship, if any, 
with the registrant or its subsidiaries 
shall be disclosed if sales to the 
customer by one or more segments are 
made in an aggregate amount equal to 
10 percent or more of the registrant's 
consolidated revenues. The names of 
other customers may be included, unless 
in the particular case the effect of 
including the names would be 
misleading. For purposes of this 
paragraph, a group of customers under 
common control or customers that are 
affiliates of each other shall be regarded 
as a single customer. 

(viii) The dollar amount of backlog 
orders believed to be firm, as of a recent 
date and as of a comparable date in the 
preceding fiscal year, together with an 
indication of the portion thereof not 
reasonably expected to be filled within 
the current fiscal year, and seasonal or 
other materia] aspects of the backlog. 
(There may be included as firm orders 
government orders that are firm but not 
yet funded and contracts awarded but 
not yet signed, provided an appropriate 
statement is added to explain the nature 
of such orders and the amount thereof. 
The portion of orders already included 
in sales or operating revenues on the 
basis of percentage of completion or 
program accounting shall be excluded.) 

(ix) A description of any material 
portion of the business that may be 
subject to renegotiation of profits or 
termination of contracts or subcontracts 
at the election of the Government. 

(x) Competitive conditions in the 
business involved including, where 
material, the identity of the particular 
markets in which the registrant 
competes, an estimate of the number of 
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competitors and the registrant's 
competitive position, if known or 
reasonably available to the registrant. 
Separate consideration shall be given to 
the principal products or services or 
classes of products or services of the 
segment, if any. Generally, the names of 
competitors need not be disclosed. The 
registrant may include such names, 
unless in the particular case the effect of 
including the names would be 
misleading. Where, however, the 
registrant knows or has reason to know 
that one or a small number of 
competitors is dominant in the industry 
it shall be identified. The principal 
methods of competition (e.g., price, 
service, warranty or product 
performance) shall be identified, and 
positive and negative factors pertaining 
to the competitive position of the 
registrant, to the extent that they exist, 
shall be explained if known or 
reasonably available to the registrant. 

(xi) If material, the estimated amount 
spent during each of the last three fiscal 
years on company-sponsored research 
and development activities determined 
in accordance with generally accepted 
accounting principles. In addition, state, 
if material, the estimated dollar amount 
spent during each of such years on 
customer-sponsored research activities 
relating to the development of new 
products, services or techniques or the 
improvement of existing products, 
services or techniques. 

(xii) Appropriate disclosure also shall 
be made as to the material effects that 
compliance with Federal, State and local 
provisions which have been enacted or 
adopted regulating the discharge of 
materials into the environment, or 
otherwise relating to the protection of 
the environment, may have upon the 
capital expenditures, earnings and 
competitive position of the registrant 
and its subsidiaries. The registrant shall 
disclose any material estimated capital 
expenditures for environmental control 
facilities for the remainder of its current 
fiscal year and its succeeding fiscal year 
and for such further periods as the 
registrant may deem materials. 

(xiii) The number of persons 
employed by the registrant. 

(d) Financial information about 
foreign and domestic operations and 
export sales. (1) State for each of the 
registrant's last three fiscal years, or for 
each fiscal year the registrant has been 
engaged in business, whichever period 
is shorter, the amounts of revenue (with 
sales to unaffiliated customers and sales 
or transfers to other geographic areas 
shown separately), profitability, and 
identifiable assets attributable to each 
of the registrant's geographic areas and 
the amount of export sales in the 


aggregate or by appropriate geographic 
area to which the sales are made. (See 
Appendix B to this Item for a suggested 
tabular format for presentation of this 
information.) The prior period 
information sha!l be retroactively 
restated in the following circumstances, 
unless noi material, with appropriate 
disclosure of the nature and effect of the 
restatement: 

(i) When the financial statements of 
the registrant as a whole have been 
retroactively restated, or 

(ii) When there has been a change in 
the way a registrant's foreign operations 
are grouped into geographic areas and 
such change affects the geographic area 
information being reported. Restatement 
is not required when a registrant's 
geographic areas change as a result of a 
change in the nature of cperations or as 
a result of an area losing or gaining in 
significance. 

(2) Any risks attendant to the foreign 
operations and any dependence of one 
or more of the registrant's industry 
segments upon such foreign operations 
shall be described unless it would be 
more appropriate for this matter to be 
discussed in connection with the 
description of one or more of the 
registrant's industry segments pursuant 
to paragraph (c) of this Item. 

(3) If the registrant is required to 
present interim financial statements by 
Article 3 of Regulation S~X [17 CFR 210], 
discuss any facts relating to the 
information furnished pursuant to this 
paragraph (d) that, in the opinion of 
management, indicate that the three 
year financial data for foreign and 
domestic operations or export sales may 
not be indicative of current or future 
operations. Comparative information 
shall be included to the extent 
necessary to the discussion. 


Instructions to Item 101. 1. In determining 
what information about the industry 
segments is material to an understanding of 
the registrant's business taken as a whole 
and therefore required to be disclosed, the 
registrant should take into account both 
quantitative and qualitative factors such as 
the significance of the matter to the registrant 
(e.g., whether a matter with a relatively minor 
impact on the registrant's business is 
represented by management to be important 
to its future profitability), the pervasiveness 
of the matter (e.g., whether it affects or may 
affect numerous items in the segment 
information), and the impact of the matter 
(e.g., whether it distorts the trends reflected 
in the segment information). Situations may 
arise when information should be disclosed 
about a segment, althought the information in 
quantitative terms may not appear significant 
to the registrant's business taken as a whole. 

2. The determination whether information 
about foreign and domestic operations and 
export sales is required in the document for a 
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particular year shall be based upon an 
evaluation of interperiod comparability. For 
instance, interperiod comparability most 
likely would require that foreign and 
domestic operations and export sales that 
have been significant in the past and are 
expected to be significant in the future be 
regarded as reportable even though they are 
not significant in the current fiscal year. 

3. The Commission, upon written request of 
the registrant and where consistent with the 
protection of investors, may permit the 
omission of any of the information required 


by this Item or the furnishing in substitution 
thereof of appropriate information of 
comparable character. 


Appendix A—Industry Segments 


The table set forth below is 
illustrative of the format that might be 
used for presenting the segment 
information required by paragraphs (b) 
and (c)(1)(i) of Items 101 regarding 
industry segments and classes of similar 
products or services. 


Financial Information Relating to Industry Segments and Classes of Products or Services 











Sales to unaffiliated customers: 






























































Appendix B—Foreign and Domestic 
Operations and Export Sales 

The table set forth below is 
illustrative of the format that might be 


used for presenting the segment 
information required by paragraph (d) of 
Item 101 regarding foreign and domestic 
operations and export sales. 


Financial Information Relating to Foreign and Domestic Operations and Export Sales 





Year 





2 





Sales to unaffiliated customers: 











Sales or transfers between geographic areas: 





United States 
G area A 





vey 
a 


graphic area B 





Operating profit or loss:* 











United States 





ic area A 





ic area B 





Export sales; United States? 








' Or appropriate area of domestic operations. 
2 Or some other reasonable measure of profitability 
® identify the geographic areas to which the sales are made, if 


Item 102. Description of property. (a) 
general. State briefly the location and 
general character of the principal plants, 
mines afid other materially important 
physical properties of the registrant and 
its subsidaries. In addition, identify the 
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iitty as used in the financial statements. 
appropriate. 


industry segment(s) that use the 
properties described. If any such 
property is not held in fee or is held 
subject to any major encumbrance, so 
state and describe briefly how held. 


Instructions to Paragraph (a) of Item 102. 1. 
What is required is such information as 
reasonably will inform investors as to the 
suitability, adequacy, productive capacity 
and extent of utilization of the facilities by 
the registrant. Detailed descriptions. of the 
physical characteristics of individual 
properties or legal descriptions by metes and 
bounds are not required and shall not be 
given. 

~ 2. In determining whether properties should 
be described, the registrant should take into 
account both quantitative and qualitative 
factors. See Instruction 1 to Item 101 of 
Regulation S-K. 

3. In the case of an extractive enterprise, 
material information shall be given as to 
production, reserves, locations, development 
and the nature of the registrant's interest. If 
individual properties are of major 
significance to an industry segment: 

A. More detailed information concerning 
these matters shall be furnished; and 

B. Appropriate maps shall be used to 
disclose location data of significant 
properties except in cases for which 
numerous maps would be required. 

4. Alf reserve estimates are referred to in 
the document, the staff of the Office of 
Engineering, Division of Corporation Finance 
of the Commission, shall be consulted. That 
Office may request that a copy of the full 
report of the engineer or other expert who 
estimated the reserves be furnished as 
supplemental information and not as part of 
the filing. 

B. If the estimates of reserves, or any 
estimated valuation thereof, are represented 
as being based on estimates prepared or 
reviewed by independent consultants, those 
independent consultants shall be named in 
the document. 

5. Estimates of oil or gas reserves other 
than proved or, in the case of other extractive 
reserves, estimates other than proved or 
probable reserves, and any estimated values 
of such reserves shall not be disclosed in any 
document publicly filed with the Commission, 
unless it can be shown to the staff of the 
Office of Engineering, Division of 
Corporation Finance, that (i) failure to 
include such information would render the 
document materially misleading, or (ii) such 
information is required to be disclosed in the 
document by foreign law. 

6. The definitions in § 210.4-10(a) of 
Regulation S—X [17 CFR 210] shall apply to 
this paragraph (a) with respect to oil and gas 
operations and to all of paragravh (b) of this 
Item. 


(b) Oil and gas operations. If oil and 
gas operations are material to the 
registrant's and its subsidiaries’ 
business operations or financial 
position, the disclosure specified in this 
paragraph (b) shall be included under 
appropriate captions (in tabular form, if 
practicable, and with cross references, 
where applicable, to related information 
disclosed in financial statements), 
Provided, however, That limited 
partnerships or joint ventures that 
conduct, operate. manage, or report 
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upon oil and gas drilling or income 
programs, that acquire properties either 
for drilling and production, or for 
production of oil, gas, or geothermal 
steam or water, need not include such 
disclosure and, Provided further, That 
any registrant qualifying for the 
exemption provided in § 210.4—10(k) of 
Regulation S-X need not provide any 
such information. 


Note.—Limited partnerships exempted 
from the disclosure required in this paragraph 
by the first proviso of this paragraph (b) 
remain subject to disclosure requirements of 
§ 210.4-10(k) of Regulation S~X. See 
discussion in Accounting Series Release No. 
257 (Dec. 19, 1978) [43 FR 60404]; and Staff 
Accounting Bulletin No. 40, Topic 6(d)(3)(c) 
[17 CFR 211] (Jan. 23, 1981). 


(1) Reserves. (i) As of the end of each 
of the last three fiscal years (but not for 
fiscal years ending prior to December 25, 
1978) estimated net quantities of: {A). 
proved oil and gas reserves; (B) proved 
developed oil and gas reserves; (C) oil 
and gas applicable to long-term supply 
or similar agreements with foreign 
governments or authorities in which the 
registrant acts as producer; and (D) the 
registrant's share of reserves of 
investees accounted for by the equity 
method. 

(ii) For each of the net quantities 
reported, the present value of estimated 
future net-revenues, computed in 
accordance with § 210.4—10(k)(6) of 
Regulation S-X. 


Instructions to Paragraph (b)(1) of Item 102. 
1. If these reserves are located entirely within 
the registrant's home country, that fact shall 
be disclosed. If some or all of the reserves are 
located in foreign countries, the disclosure of 
net quantities of reserves of oil-and gas and 
present value of estimated future net 
revenues (as required above) shall be 
reported separately for the entity's home 
country (if significant reserves are located 
there) and each foreign geographic area in 
which significant resrves are located. Foreign 
geographic areas shall consist of those 
individual countries or groups of countries, as 
appropriate, for meaningful disclosure in the 
circumstances. 

2. Disclosure shall be given of the effect on 
ownership of reserves of any takeover or 
nationalization within the most recent fiscal 
year by foreign governments of properties 
owned by the registrant, including any 
change of a property interest into a long-term 
supply, purchase, or similar agreement. 

3. If any foreign government restricts the 
disclosure of estimated reserves for 
properties under its governmental authority 
or amounts under long-term supply, purchase, 
or similar agreements, or if the foreign 
government requires the disclosure of 
reserves other than proved, the registrant 
shall notify the Office of Engineering, 
Division of Corporation Finance, of the 
Commission. If the required information is 
not disclosed or if categories of reserves 
other than proved are disclosed for these 
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reasons, the documents shall identify the 
country, cite the law or regulation which 
restricts or requires such disclosure, and 
indicate that the reported reserve estimates 
or amounts do not include figures for the 
named country or that the reserve estimates 
include reserves other than proved. 

4. If no major discovery or other favorable 
or adverse event that is believed to have 
caused a significant change in the estimated 
proved reserves has occurred since the end of 
the most recent fiscal year, a statement to 
that effect shall be made; otherwise, an 
explanation of any such discovery or event 
shall be provided, including, to the extent 
reasonable, and estimate of the proved oil 
and gas reserves associated with such 
discovery or event. 

(2) Reserves reported to other 
agencies. Any estimates of total, proved 
net oil or gas reserves filed with or 
included in reports to any other Federal 
authority or agency since the beginning 
of the last fiscal year (or a statement 
that there were none), together with the 
name of the authority or agency and an 
explanation of the reasons for 
differences, if any, between such 
estimates and the estimates included in 
the document. This requirement shall 
not apply if the difference between the 
total reserve estimate included in the 
Commission filing and the total reserve 
eatimate filed with the Federal authority 
or agency does not exceed five percent. 
However, a statement that the 
difference does not exceed five percent 
shall be included. 

(3) Production. {i) Net quantities of oil 
(including condensate and natural gas 
liquids) and of gas produced for each of 
the last three fiscal years and the net 
quantities of each received during each 
of these years applicable to long-term 
supply or similar agreements with 
foreign governments or authorities in 
which the registrant acts as producer, by 
areas no larger than the geographic 
areas used for estimated reserves in 
paragraph (b)(1) of this Item. 

(ii), For each of the last three fiscal 
years (but not for fiscal years ending 
prior to December 25, 1978), by the same 
geographic areas for which production 
data are required: 

(A) the average sales price (including 
transfers) per unit of oil produced and of 
gas produced; and (B) the average 
production cost (lifting cost) per unit of 
production. 

Instructions to Paragraph (b)(3) of Item 102. 
1. Generally, net production shall include 
only production that is owned by the 
registrant and produced to its interest, less 
royalties and production due others. 
However, in special situations (e.g., foreign 
production) net production before royalties 
may be provided if more appropriate. If “net 
before royalty” production figures are 
furnished, the change from the common usage 
of “net production” shall be noted. 


2. Any part of natural gas liquids 
production obtained through or from 
processing plant ownership rather than 
through leasehold ownership shall be 
reported separately, if material. 

3. Production of natural gas shall include 
only marketable production of gas on an “as 
sold” basis. Production will include dry, 
residue, and wet gas, depending on whether 
liquids have been extracted before the 
registrant passed title. Flared gas, injected 
gas and gas consumed in operations shall be 
omitted. Recovered gas-lift gas and 
reproduced gas shall not be included until 
sold. 

4. The transfer price of oil and gas 
prodcued shall be determined in accordance 
with § 210.4-10(k)(4) of Regulation S-X. 

5. The average production cost per unit of 
production shall be computed using 
production costs disclosed pursuant to 
§ 210.4~-10(k)}(3) of Regulation S-X. Units of 
production shall be expressed in common 
units of production with oil or gas converted 
to a common unit of measure on the basis 
used in computing amortization (relative 
energy content or gross revenue method). See 


“§ 210.4-10(e)(3) or § 210.4—10(i)(3)(iii) of 


Regulation S-X, whichever is appropriate. 


(4) Productive wells and acreage. As 
of a reasonably current date or as of the 
end of the most recent fiscal year, the 
total gross and net productive wells, 
expressed separately for oil and gas, 
and the total gross and net developed 
acres (i.e, acres spaced or assignable to 
productive wells) by the geographic 
areas for which production data are 
required pursuant to paragraph (b)(3) of 
this Item. 


Instructions to Paragraph (b}(4) of Item 102. 
1. For purposes of this paragraph, one or 
more completions in the same bore hole shall 
he counted as one well. A footnote shall 
disclose the number of wells with multiple 
completions. If one of the multiple 
completions in a given well is an oil 
completion, the well shall be'classified as an 
oil well. 

2. A gross well or acre is a well or acre in 
which a working interest in owned. The 
number of gross wells is the total number of 
wells in which a working interest is owned. 

3. A net well or acre is deemed to exist 
when,the sum of fractional ownership 
working interests in gross wells or acres 
equals one. The number of net wells or acres 
is the sum of the fractianal working interests 
owned in gross wells or acres expressed as 
whole numbers and fractions thereof. 

4. For thosé unusual situations in which 
gross and net data cannot be supplied, 
alternative disclosure shall be furnished that 
adequately describes the registrant's 
productive wells and developed acreage. 

5. Productive wells are producing wells and 
wells capable of production. 


(5) Undeveloped acreage. As of a 
reasonably current date or as of the end 
of the most recent fiscal year, the 
amounts of undeveloped acreage, both 
leases and concessions, if any, 
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expressed in both gross and net acres by 
appropriate geographic area, together 
with an indication of acreage 
concentrations, and, if material, the 
minimum remaining terms of leases and 
concessions. Undeveloped acreage is 
considered to be those lease acres on 
which wells have not been drilled or 
completed to a point that would permit 
the production of commercial quantities 
of oil and gas regardless of whether or 
not such acreage contains proved 
reserves. Undeveloped acreage should 
not be confused with undrilled acreage 
Held by Production under the terms of a 
lease. 

(6) Drilling activity. For each of the 
last three fiscal years (but not for fiscal 
years ending prior to December 25, 
1978), by appropriate geographic areas: 
(i) the number of net productive and dry 
exploratory wells drilled; and (ii) the 
number of net productive.and dry 
development wells drilled. 

Instructions to Paragraph (b)(6) of Item 102. 
1. A dry well (hole) is an exploratory or a 
development well found to be incapable of 
producing either oil or gas in sufficient 
quantities to justify completion as an oil or 
gas well. 

2. A productive well is an exploratory or a 
development well that is not a dry well. 

3. The number of wells drilled refers to the 
number of wells (holes) completed at any 
time during the fiscal years, regardless of 
when drilling was initiated. 

4. The term “completion” refers to the 
installation of permanent equipment for the 
production of oil or gas, or, in the case of a 
dry hole, to the reporting of abandonment to 
the appropriate agency. 

(7) Present activities. Present 
activities, such as the number of wells in 
process of drilling (including wells 
temporarily suspended), waterfloods in 
process of installation, pressure 
maintenance operations, and any other 
related operations of material 
importance by appropriate geographic 
areas. This description of present 
activities shall be provided for an “as 
of” date as close to the date of filing the 
document as reasonably possible or as 
of the end of the most recent fiscal year. 
The disclosure of wells in the process of 
being drilled shall include only those 
wells actually being drilled at the “as 
of” date and shall be expressed in terms 
of both gross and net wells. The 
disclosure shall not include wells 
planned but not commenced, unless 
there are factors which make such 
information material. 

(8) Delivery commitments. If the 
registrant is obligated to provide a fixed 
and determinable quantity of oil or gas 
in the future under existing contracts or 
agreements, material information 
concerning the estimated availability of 
oil and gas from any principal sources. 
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(i) Such information shall be furnished 
as to current and future reserves and 
supplies, and shall: (A) identify the 
principal sources of oil and gas to be 
relied upon and the total available 
amounts expected to be received from 
each principal source and from all 
sources combined; (B) disclose the total 
quantities of oil and gas which are 
subject to delivery commitments; and 
(C) indicate steps taken to insure 
available reserves and supplies are 
sufficient to meet such commitments. 
Such future information shall be 
provided for an appropriate period of 
one to three years. 

(ii) The term “availability” is used 
herein to mean an estimate of that 
quantity of oil and gas which can be 
produced from current proved 
developed reserves using presently 
installed equipment under existing 
economic and operating conditions and 
an estimate of amounts that can be 
delivered to the registrant under long- 
term contracts or agreements on a per- 
day, per-month, or per-year basis. 

(iii) The registrant shall develop 
disclosure based upon the facts and 
circumstances of its particular situation, 
including disclosure by appropriate 
geographic areas. Such disclosure shall 
be in a form understandable to investors 
and shall include, but not be limited to, 
a description of the following factors: 
(A) significant supplies dedicated or 
contracted to the registrant; (B) any 
significant amounts of reserves or 
supplies subject to priorities or 
curtailments which may affect 
quantities delivered to certain classes of 
customers, such as customers receiving 
services under low priority and 
interruptible contracts; (C) any priority 
allocations or price limitations imposed 
by Federal or State regulatory agencies, 
as well as other factors beyond the 
control of the registrant which may 
affect the ability of the registrant to 
meet its contractual obligations 
(detailed discussions of price regulation 
need not be furnished); (D) any other 
factors beyond the control of the 
registrant, such as other parties having 
control over the drilling of new wells, 
competition for the acquisition of 
reserves and supplies, and the 
availability of foreign reserves and 
supplies which may affect the ability of 
the registrant to acquire additional 
reserves and supplies, or to maintain or 
increase the availability of reserves and 
supplies; and (E) any impact on the 
registrant's earnings and financing 
needs resulting from its inability to meet 
short or long-term contractural 
obligations. See Item 303 of Regulation 
S-K. 


(iv) If within the last three years the 
registrant has been unable to meet any 
significant delivery commitments, 
describe the circumstances concerning 
such-events and the impact on the 
registrant. 

Item 103. Legal proceedings.' 
Describe briefly any material pending 
legal proceedings, other than ordinary 
routine litigation incidental to the 
business, to which the registrant or any 
of its subsidiaries is a party or of which 
any of their property is the subject. 
Include the name of the court or agency 
in which the proceedings are pending, 
the date instituted, the principal parties 
thereto, a description of the factual 
basis alleged to underlie the proceeding 
and the relief sought. Include similar 
information as to any such proceedings 
known to be contemplated by 
governmental authorities. 

. Instructions to Item 103. 1. If the business 
ordinarily results in actions for negligence or 
other claims, no such action or claim need be 
described unless it departs from the normal 
kind of such actions. 

2. No information need be given with 
respect to any proceeding that involves 
primarily a claim for damages if the amount 
involved, exclusive of interest and costs, does 
not exceed 10 percent of the current assets of 
the registrant and its subsidiaries on a 
consolidated basis. However, if any 
proceeding presents in large degree the same 
issues as other proceedings pending or 
known to be contemplated, the amount 
involved in such other proceedings shall be 
included in computing such percentage. 

3. Notwithstanding Instructions 1 and 2, 
any material bankruptcy, receivership, or 
similar proceeding with respect to the 
registrant or any of its significant subsidiaries 
shall be described. 

4. Any material proceedings to which any 
director, officer or affiliate of the registrant, 
any owner of record or beneficially of more 
than five percent of any class of voting 
securities of the registrant, or any associate 
of any such director, officer, affiliate of the 
registrant, or security holder is a party 
adverse to the registrant or any of its 
subsidiaries or has a material interest 
adverse to the registrant or any of its 
subsidiaries also shall be described. 

5. Notwithstanding the foregoing, an 
administrative or judicial proceeding 
(including, for purposes of this Instruction, 
proceedings which present in large degree the 
same issues) arising under any Federal, State 
or local provisions that have been enacted or 
adgpted regulating the discharge of materials 
into the environment or otherwise relating to 
the protection of the environment or 
otherwise relating to the protection of the 
environment shall not be deemed “ordinary 
routine litigation incidental to the business” 
and shall be described if: 


‘Instruction 5 to this Item reflects changes 
proposed in Securities Act Release No. 6315 (May 8, 
1981) [46 FR 25638}. 
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A. Such proceeding is material to the 
business or financial condition of the 
registrant; 

B. Such proceeding involves primarily a 
claim for damages, or involves potential 
monetary sanctions, capital expenditures, 
deferred charges or charges to income and 
the amount involved, exclusive of interest 
and costs, exceeds 10 percent of the current 
assets of the registrant and its subsidiaries on 
a consolidated basis; or 

C. A governmental authority is a party to 
such proceeding and such proceeding 
involves potential monetary sanctions, unless 
the registrant reasonably believes that such 
proceeding will result in no monetary 
sanctions, or in monetary sanctions, 
exclusive of interest and costs, of less than 
$100,000. In addition, if a proceeding is 
disclosable under this Instruction, the 
registrant shall state the name and address of 
each governmental authority from which any 
compliance related reports relating to each 
such proceeding may be obtained, or, in lieu 
thereof, shall include a statement which 
indicates that such names and addresses will 
be furnished without charge to any interested 
person upon request and includes the name 
and address of the person to whom such 
request should be directed. 


§ 229.200 Securities of the registrant. 

Item 201. Market price of and 
dividends on the registrant's common 
stock and related stockholder matters. 

(a) Market information. (1)(i) Identify 
the principal United States market or 
markets in which the registrant's 
common equity is being traded. Where 
there is no established public trading 
market for the common equity, furnish a 
statement to that effect. For purposes of 
this Item the existence of limited or 
sporadic quotations should not of itself 
be deemed to constitute an “established 
public trading market.” In the case of. 
foreign registrants, also identify the 
principal established foreign public 
trading market, if any, for the 
registrant’s common equity. 

(ii) If the principal United States 
market for such common equity is an 
exchange, state the high and low sales 
prices for the equity for each full 
quarterly period within the two most 
recent fiscal years and any subsequent 
interim period for which financial 
statements are required to be presented 
by Article 3 of Regulation S-X [17 CFR 
210], as reported in the consolidated 
transaction reporting system or, if not so 
reported, as reported on the principal 
exchange market for such equity. 

(iii) If the principal United States 
market for such common equity is not an 
exchange, state the range of high and 
low bid information for the equity for 
each full quarterly period within the two 
most recent fiscal years and any 
subsequent interim period for which 
financial statements are required to be 
presented by Article 3 of Regulation S-X, 
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as regularly quoted in the automated 
quotation system of a registered 
securities association, or where the 
equity is not quoted in such a system, 
the range of reported high and low bid 
quotations, indicating the source of such 
quotations. Indicate that such over-the- 
counter market quotations reflect inter- 
dealer prices, without retail mark-up, 
mark-down or commission and may not 
necessarily represent actual 
transactions. Where there is an absence 
of an established public trading market, 
reference to quotations shall be 
qualified by appropriate explanation. 

(iv) Where a foreign registrant has 
identified a principal established foreign 
trading market for its common equity 
pursuant to paragraph (a)(1) of this Item, 
also provide market price information 
comparable to that required for the 
principal United States market, 
including the source of such information. 
Such prices shall be stated in the 
currency in which they are quoted. The 
registrant may translate such prices into 
United States currency at the currency 
exchange rate in effect on the date the 
price disclosed was reported on the 
foreign exchange. If the primary United 
States market for the registrant's 
common equity trades using American 
Depositary Receipts, the United States 
prices disclosed shall be on that basis. 

(v) If the information called for by this 
Item is being presented in a registration 
statement filed pursuant to the 
Securities Act or a proxy or information 
statement filed pursuant to the 
Exchange Act, the document also shall 
include price information as of the latest 
practicable date, and, in the case of 
securities to be issued in connection 
with an acquisition, business 
combination or other reorganization, as 
of the date immediately prior to the 
public announcement of such 
transaction. : 

(2) Where at the time of filing there is 
no established United States public 
trading market for the registrant's 
common equity, indicate the amount of 
common equity (i) which is subject to 
outstanding options or warrants to 
purchase, or securities convertible into, 
common equity of the registrant; (ii) 
which may be sold pursuant to Rule 144 
under the Securities Act [17 CFR 
230.144] or which may be registered 
under the Securities Act for sale by 
security holders; and/or (iii) which is 
being, or has been publicly proposed to 
be, publicly offered by the registrant 
(unless such common equity is being 
offered pursuant to an employee benefit 
plan or dividend reinvestment plan), the 
offering of which could have a material 


effect on the market price of the 
registrant's common equity. 

(3) Where there is an established 
United States public trading market for 
the registrant’s common equity, indicate 
the amount of common equity that (i) is 
the subject of a registration statement 
filed pursuant to Rule 462A (a)(1)(i) and 
(ii) under the Securities Act, (ii) the 
issuer has publicly proposed to offer 
publicly, and/or (iii) the registrant 
knows will, or reasonably expects will; 
be registered under the Securities Act in 
the proximate future for sale by security 
holders, the offering of which could have 
a material effect on the market price of 
the registrant's common equity. 

(b) Holders. (1) Set forth the 
approximate number of holders of 
common equity of the registrant as of 
the latest practicable date. 

(2) If the information called for by this 
paragraph (b) is being presented in a 
registration statement filed pursuant to 
the Securities Act or a proxy statement 
or information statement filed pursuant 
to the Exchange Act that relates to an 
acquisition, business combination or 
other reorganization, indicate the effect 
of such transaction on the amount and 
percentage of present holdings of the 
registrant's common equity and the 
registrant's present commitments with 
respect to the issuance of shares of 
common equity. 

(c} Dividends. (1) State the frequency 
and amount of any cash dividends 
declared on the common equity by the 
registrant for the two most recent fiscal 
years and any sybsequent interim 
period for which financial statements 
are required to be presented by § 210.3 
of Regulation S-X. Describe briefly 
(where appropriate quantify) any 
restrictions (including, where 
appropriate, restrictions on the ability of 
registrant's subsidiaries to transfer 
funds to the registrant in the form of 
cash dividends, loans or advances) that 
currently materially limit the registrant's 
ability to pay such dividends or that the 
registrant reasonably believes are likely 
to limit materially the future payment of 
dividends on the common equity. 

(2) Where registrants have a record of 
paying no cash dividends although 
earnings indicate an ability to do so, 
they are encouraged to consider the 
question of their intention to pay cash 
dividends in the foreseeable future and, 
if no such intention exists, to make a 
statement of that fact in the filing. 
Registrants which have a history of 
paying cash dividends also are 
encouraged to indicate whether they 
currently expect that comparable cash 
dividends will continue to be paid in the 
future and, if not, the nature of the 
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change in the amount or rate of cash 
dividend payments. 


Instructions to Item 201. 1. Registrants, the 
common equity of which is traded on more 
than one securities exchange registered under 
the Exchange Act, are required to indicate 
each such exchange pursuant to paragraph 
(a)(1)(i) of this Item; such registrants, 
however, need only report one set of price 
quotations pursuant to paragraph (a)(1)(ii) of 
this Item; where available, these shall be the 
prices as reported in the consolidated 
transaction reporting system and, where the 
prices are not so reported, the prices on the 
most significant (in terms of volume) 
securities market for such shares. 

2. Market prices and dividends reported 
pursuant to this Item shall be adjusted to give 
retroactive effect to material changes 
resulting from stock dividends, stock splits 
and reverse stock splits. 

3. The computation of the approximate 
number of holders of registrant's common 
equity may be based upon the number of 
record holders or also may include individual 
participants in security position listings. See 
Rule 17Ad-8 under the Exchange Act (17 CFR 
240.17Ad-8). The method of computation that 
is chosen shall be indicated. 

4. If the registrant is a foreign issuer, 
describe briefly: 

A. Any governmental laws, decrees or 
regulations in the country in which the 
registrant is organized that restrict the export 
or import of capital, including, but not limited 
to, foreign exchange controls, or that affect 
the remittance of dividends or other 
payments to nonresident holders of the 
registrant's common equity; and 

B. All taxes, including withholding 
provisions, to which United States common 
equity holders are subject under existing 
laws and regulations of the foreign country in 
which the registrant is organized. Include a 
brief description of pertinent provisions of 
any reciprocal tax treaty between such 
foreign country and the United States 
regarding withholding. If there is no such 
treaty, so state. 

5. As used in this Item, common equity 
includes any class of common stock or any 
equivalent interest such as a beneficial 
interest in a REIT. 


Item 202: Description of registrant's 
securities. 


Note.—If the securities being registered 
have been accepted for listing on an 
exchange, the exchange may be identified. 
The document should not however, convey 
the impression that the registrant may apply 
successfully for listing of the securities on an 
exchange or that the underwriters may 
request the registrant to apply for such 
listing, unless there is reasonable assurance 
that the securities to be offered will be 
acceptable to a securities exchange for 
listing. 


(a) Capital stock. If capital stock is to 
be registered, state the title of the class 
and describe such of the matters listed 
in paragraphs (a) (1) through (5) as are 
relevant. A complete legal description of 
the securities need not be given. 
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(1) Outline briefly: (i) dividend rights; 
(ii) terms of conversion; (iii) sinking fund 
provisions; {iv) redemption provisions; 
(v) voting rights; (vi) liquidation rights; 
(vii) preemption rights; and (viii) liability 
to further calls or to assessment by the 
registrant and for liabilities of the 
registrant imposed on its stockholders 
under state statutes (e.g., to laborers, 
servants or employees of the registrant), 
unless such disclosure would be 
immaterial because the financial 
resources of the registrant or other 
factors make it improbable that liability 
under such state statues would be 
imposed. 

(2) If the rights of holders of such 
stock may be modified otherwise than 
by a vote of a majority or more of the 
shares outstanding, voting as a class, so 
state and explain briefly. 

(3) If preferred stock is to be 
registered, describe briefly any 
restriction on the repurchase or 
redemption of shares by the registrant 
while there is any arrearage in the 
payment of dividends or sinking fund 
installments. If there is no such 
restriction, so state. 

(4) If the rights evidenced by, or 
amounts payable with respect to, the 
shares to be registered are, or may be, 
materially limited or qualified by the 
rights of any other class of securities, 
include the information regarding such 
other securities as will enable investors 
to understand such limitations or 
qualifications. No information need be 
given, however, as to any class of 
securities all of which will be retired, 
provided appropriate steps to ensure 
such retirement will be completed prior 
to or upon delivery by the registrant of 
the shares. 

(5) Describe briefly and discuss any 
charter or by-law provision of, or any 
contractual or other arrangement 
entered into by, the registrant that (i) 
restricts the alienability of any voting 
securities to be registered; (ii) pertains 
to the classification of the board of 
directors or requires action of the board 
of directors by a super-majority vote; 
(iii) permits cumulative voting where the 
board of directors is classified; (iv) 
requires action by the stockholders to be 
taken by a vote of more than the 
minimum number required by applicable 
law; (v) discriminates against any 
existing or prospective stockholder of 
any class of voting securities of the 
registrant as a result of such 
stockholder’s owning a substantial 
amount of securities; or (vi) has the 
intent or effect of delaying, deterring or 
preventing a change in the control of the 
registrant. Such discussion shall 
describe the purposes, effects, 
operation, advantages and 


disadvantages of any such provision or 
arrangement. Provisions and 
arrangements required by law or 
imposed by governmental or judicial 
authority need not be described or 
discussed pursuant to this paragraph 
(a)(5). Provisions or arrangements 
adopted by the registrant to effect, or 
further, compliance with laws or 
governmental or judicial mandate are 
not subject to the immediately 
preceeding sentence where such 
compliance did not require the specific 
provisions or arrangements adopted. 

(b) Debt Securities. If debt securities 
are to be registered, state the title of 
such securites and describe such of the 
matter listed in paragraphs, (b)(1) 
through (10) as are relevant. A complete 
legal description of the securities need 
not be given. For purposes solely of this 
Item, debt securities that differ from one 
another only as to the interest rate or 
maturity shall be regarded as securities 
of the same class. Outline briefly: 

(1) Provisions with respect to 
maturity, interest, conversion, 
redemption, amortization, sinking fund, 
or retirement; 

(2) Provisions with respect to the kind 
and priority of any lien securing the 
securities, together with a brief 
identification of the principal properties 
subject to such lien; 

(3) Provisions with respect to the 
subordination of the rights of holders of 
the securities to other security holders 
or creditors of the registrant; where debt 
securities are designated as 
subordinated in accordance with 
Instruction 1 to this Item, set forth in the 
aggregate amount of outstanding 
indebtedness as of the most recent 
practicable date that by the terms of 
such debt securities would be senior to 
such subordinated debt and describe 
briefly any limitation on the issuance of 
such additional senior indebtedness or 
state that there is no such limitation; 

(4) Provisions restricting the 
declaration of dividends or requiring the 
maintenance of any asset ratio or the 
creation or maintenance of reserves; 

(5) provisions restricting the 
incurrence of additional debt or the 
issuance of additional securities; in the 
case of secured debt, whether the 
securities being registered are to be 
issued on the basis of unbonded 
bondable property, the deposit of cash 
or otherwise; as of the most recent 
practicable date, the approximate 
amount of unbonded bondable property 
available as a basis for the issuance of 
bonds; provisions permitting the 
withdrawal of cash deposited as a basis 
for the issuance of bonds; and 
provisions permitting the release or 
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substitution of assets securing the issue; 
Provided, however, That provisions 
permitting the release of assets upon the 
deposit of equivalent funds or the pledge 
of equivalent property, the release of 
property no longer required in the 
business, obsolete property, or property 
taken by eminent domain or the 
application of insurance moneys, and 
other similar provisions need not be 
described; 

(6) The general type of event that 
constitutes a default and whether or not 
any periodic evidence is required to be 
furnished as to the absence of default or 
as to compliance with the terms of the 
indenture; 

(7) Provisions relating to modification 
of the terms of the security or the rights 
of security holders; 

(8) If the rights evidenced by the 
securities to be registered are, or may 
be, materially limited or qualified by the 
rights of any other class of securities, 
the information regarding such other 
securities as will enable investors to 
understand the rights evidenced by the 
securities; no information need by given, 
however, as to any class of securities all 
of which will be retired, provided 
appropriate steps to ensure such 
retirement will be completed prior to or 
upon delivery by the registrant of the 
securities; 

(9) If debt securities are to be offered 
at a price such that they will be deemed 
to be offered at an “original issue 
discount” as defined in section 1232 of 
the Internal Revenue Code (26 U.S.C. 
1232), or if a debt security is sold in a 
package with another security and the 
allocation of the offering price between 
the two securities may have the effect of 
offering the debt security at such an 
original issue discount, the tax effects 
thereof pursuant to section 1232; and 

(10) The name of the trustee(s) and the 
nature of any material relationship with 
the registrant or with any of its 
affiliates; the percentage of securities of 
the class necessary to require the trustee 
to take action; and what indemnification 
the trustee may require before 
proceeding to enforce the lien. 

(c) Warrants and rights. If the 
securities described are to be offered 
pursuant to warrants or rights state: 

(1) The amount of securities called for 
by such warrants or rights; 

(2) The period during which and the 
price at which the warrants or rights are 
exercisable; 

(3) The amount of warrants or rights 
outstanding; and 

(4) Any other material terms of such 
rights on warrants. 

(d) Other securities. If securities other 
than capital stock, debt, warrants or 
rights are to be registered, include a 
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brief description (comparable to that 
required in paragraphs (a), (b) and (c) of 
Item 202) of the rights evidenced 
thereby. 

(e) Market information for securites 
other than common equity. If securities 
other than common equity are to be 
registered and there is an established 
public trading market for such securities 
(as that term is used in Item 201 of 
Regulations S-K) provide market 
information with respect to such 
securities comparable to that required 
by paragraph (a) of Item 201 of 
Regulation S-K. 


Instructions to Item 202. 1. Wherever the 
title of securities is required to be stated, 
there shall be given such information as will 
indicate the type and general character of the 
securities, inlcuding the following: 

A. In the case of shares, the par or stated 
value, if any; the rate of dividends, if fixed, 
and whether cumulative or non-cumulive; a 
brief indication of the preference, if any; and 
if convertible or redeemable, a statement to 
that effect; 

B. In the case of debt, the rate of intrest; the 
date of maturity or, if the issue matures 
serially, a brief indication of the serial 
maturities, such as “maturing serially from 
1955 to 1960”; if the payment of principal or 
interest is contingent, an appropriate 
indication of such contingency; a brief 
indication of the priority of the issue; and, it 
convertible or callable, a statement to that 
effect; or 

C. In the case of any other kind of security, 
appropriate information of comparable 
character. 

2. If the registrant is a foreign registrant, 
include in the description of the securities: 

A. A brief description of any limitations on 
the right of nonresident or foreign owners to 
hold or vote such securities imposed by 
foreign law or by the charter or other 
constituent document of the registrant, or if 
no such limitations are applicable, so state; 

B. A brief description of any governmental 
laws, decrees or regulations in the country in 
which the registrant is organized affecting the 
remittance of dividends, interest and other 
payments to nonresident holders of the 
securities (other than common stock) being 
registered: 

C. A brief outline of all taxes, including 
withholding provisions, to which United 
States security holders (other than common 
stockholders) are subject under existing laws 
and regulations of the foreign country in 
which the registrant is organized; and 

D. A brief description of pertinent 
provisions of any reciprocal tax treaty 
between such foreign country and the United 
States regarding withholding (other than on 
common stock) or, if there is no such treaty, 
so state. 

3. Section 305(a)(2) of the Trust Indenture 
Act of 1939, 15 U.S.C. 77aaa et seq., as 
amended (“Trust Indenture Act”), shall not 
be deemed to require the inclusion in a 
registration statement or in a prospectus of 
any information not required by this Item. 

4. Where convertible securities or stock 
purchase warrants are being registered that 


are subject to redemption or call, the 
description of the conversion terms of the 
securities or material terms of the warrants 
shall disclose: 

A. Whether the right to convert or purchase 
the securities will be forfeited unless it is 
exercised before the date specified in a 
notice of the redemption or call; 

B. The kinds, frequency and timing of 
notice of the redemption or call, 
including the cities or newspapers in 
which notice will be published (where 
the securities provide for a class of 
newspapers or group of cities in which 
the publication may be made at the 
descretion of the registrant, the 
registrant should describe such 
provision); and 

C. In the case of bearer securities, that 
investors are responsible for making 
arrangements to prevent loss of the right to 
convert or purchase in the event of 
redemption of call, for example, by reading 
the newspapers in which the notice of 
redemption or call may be published 


§ 229.300 Financial information. 

Item 301. Selected financial data. 
Furnish in comparative columnar form 
the selected financial data for the 
registrant referred to below, for 

(a) Each of the last five fiscal years of 
the registrant (or for the life of the 
registrant and its predecessors, if less), 
and 

(b) Any additional fiscal years 
necessary to keep the information from 
being misleading. 

Instructions to Item 301. 1. The purpose of 
the selected financial data shall be to supply 
in a convenient and readable format selected 
financial data which highlight certain 
significant trends in the registrant's financial 
condition and results of operations. 

2. Subject to appropriate variation to 
conform to the nature of the registrant's 
business, the following items shall be 
included in the table of financial data: net 
sales or operating revenues; income (loss) 
from continuing operations; income (loss) 
from continuing operations per common 
share; total assets; long-term obligations and 
redeemable preferred stock {including long- 
term debt, capital leases, and redeemable - 
preferred stock as defined in § 210.5-02.28(a) 
of Regulation S—X [17 CFR 210]; ratio of 
earnings to combined fixed charges and 
preferred dividends and the ratio of earnings 
to fixed charges, if required by Instruction 5 
to this Item; and cash dividends declared per 
common share. Registrants may include 
additional items which they believe would 
enhance an understanding of and would 
highlight other trends in their financial 
condition and results of operations. A 
reference shall be made to any qualifications 
in the auditor's opinion with respect to the 
financial statements from which such data is 
derived. 


? Instructions 2, 4 and 5 to Item 301 reflect 
changes proposed in Securities Act Release No. 
6285 (Feb. 6, 1981) [46 FR 12756]. 
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3. Those registrants that are required to 
provide five year summary information in 
accordance with Statement of Financial 
Accounting Standard No. 33, “Financial 
Reporting and Changing Prices,” may 
combine such information with the selected 
financial data appearing pursuant to this 
Item. 

4. All references to the registrant in the 
table of selected financial data and in this 
{tem shall mean the registrant and its 
subsidiaries consolidated, except in the case 
of the ratio of earnings to combined fixed 
charges and preferred dividends and, if 
required, the ratio of earnings to fixed 
charges where a total enterprise ratio is 
required. (See Instruction 5 to this Item.) 

5. For purposes of presenting the ratio of 
earnings to combined fixed charges and 
preferred dividends and, if required, the ratio 
of earnings to fixed charges (“the ratios”) the 
following rules and definitions shall apply: 

A. If debt or preferred stock securities are 
being registered, the registrant is required to 
present the ratio of earnings to combined 
fixed charges and preferred dividends; 
however, additional disclosure of the ratio of 
earnings to fixed charges is also required in 
debt or preferred stock registration 
statements if the registrant's ratio of earnings 
to fixed charges is materially different from 
the combined ratio. 

B. The ratio(s) shall be computed on the 
basis of the total enterprise of the registrant. 
That is, the revenues and expenses should 
include not only the amounts reflected in 
consolidated income statements but also 
revenues and expenses of other activities not 
consolidated. In other words, the total 
enterprise should be considered to include 
the registrant, its majority-owned 
subsidiaries, as if they were consolidated, its 

proportionate share of 50-percent-owned 
persons, and its share of distributed income 
from less-than-50-percent-owned persons. If 
the registrant has guaranteed debt of another 
person (such as a supplier), the amount of 
fixed charges associated with such debt need 
not be included in the computation of the 
ratio unless the registrant has been required 
to satisfy the guarantee or its is probable that 
the registrant will be required to honor the 
guarantee and the amount can be reasonably 
estimated. A footnote to the ratio should 
disclose the amount of fixed charges 
associated with such guaranteed debt and 
whether it is included in the computation of 
the ratio. 

C. “Earnings” shall be computed after all 
operating and income deductions (including 
results of discontinued operations and gain or 
loss from disposal of a segment of a business, 
but excluding extraordinary items and the 
cumulative effect of accounting changes) 
except fixed charges, taxes based on income, 
and minority interest in income or loss of 
subsidiaries and after eliminating 
undistributed income of less-than-50-percent- 
owned persons. The registrant, at its option, 
may present an additional ratio based only 
on continuing operations of the total 
enterprise. 

(i) If a less-than-50-percent-owned person 
accounted for using the equity method has 
sustained a loss, such loss would also be 
eliminated except in the situation where the 
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registrant has guaranteed the debt of this 
person. In this case, the registrant's equity in 
the loss would be included in “earnings” and 
the “fixed charges” (see D. below) would 
include the interest associated with the 
guaranteed debt. 

(ii) In the case of public utilities, the 
allowance for funds used during construction 
shall be added to gross income but not 
deducted from interest expense. Other 
registrants which capitalize interest shall 
include capitalized interest in fixed charges 
but shall not add such amounts to gross 
income. 

D. The term “fixed charges” shall mean the 
total of (i) interest and amortization of debt 
discount and expense and premium on all 
indebtedness; (ii) such portion of rental 
expense as can be demonstrated to be 
representative of the interest factor in the 
particular case; and (iii) in instances where a 
separate ratio of earnings to fixed charges is 
presented, preferred stock dividend 
requirements of subsidiaries, excluding in all 
cases items which would be or are eliminated 
in consolidation. 

E. The term “preferred stock” shall include 
all types of preferred and preference stocks. 
The dividend requirements of the outstanding 
preferred stock (determined as set forth in the 
following sentences) shall be added to “fixed 
charges” (as defined above) in determining 
the denominator to be used in the 
computation of the ratio. 

(i) The preferred stock dividend 
requirements shall be increased by an 
amount equivalent to the income tax that 
would be required to obtain an after-tax 
income sufficient to cover such dividend 
requirements. The tax rate shall be based on 
the relationship of the applicable actual 
income tax provision to income before 
income taxes, extraordinary items, and 
cumulative effect of accounting changes. 

F. If the ratio computation indicates a 
negative or less than one-to-one coverage. 
disclosure of the ratio should not be made. 
Instead, a statement of this fact shall be 
made and the dollar amount of the coverage 
deficiency stated. 

G. Pro forma ratio(s) shall be presented in 
the case of a debt or preferred stock 
refinancing if the effect of the refinancing 
changes the historical ratio(s) by 10 percent 
or more. If the pro forma ratio is not 
presented, a footnote should disclose the 
reason for omission. 

(i) The pro forma ratio(s), if applicable, 
shall be presented for only the most recent 
fiscal year. 

(ii) The only adjustement which shall be 
made to the corresponding historical ratio(s) 
are to give effect to the net increase or 
decreases in interest expense or preferred 
dividends due to the proposed issuance of 
new debt or preferred stock and the 
corresponding retirement of any debt or 
preferred stock presently outstanding but 
which will be retired with the proceeds from 
the proposed offering. 

6. If interim period financial statements are 
required to be presented by Article 3 of 
Regulation S—X, registrants should consider 
whether any or all of the selected financial 
data need to be updated for such interim 
periods to reflect a material change in the 


trends indicated; where such updating 
information is necessary, registrants shall 
provide the information on a comparative 
basis unless unnecessary to an understanding 
of such updating information. 

Item 302. Supplementary financial 
information. 

(a) Selected quarterly financial data. 
Registrants specified in paragraph (a)(5) 
of this Item shall provide the 
information specified below. 

(1) Disclosure shall be made of net 
sales, gross profit (net sales less costs 
and expenses associated directly with 
or allocated to products sold or services 
rendered), income (loss) before 
extraordinary items and cumulative 
effect of a change in accounting, per 
share data based upon such income 
(loss), and net income (loss), for each 
full quarter within the two most recent 
fiscal years and any subsequent interim 
period for which financial statements 
are required to be presented by Article 3 
of Regulation S—X [17 CFR 210]. 

(2) When the data supplied pursuant 
to this paragraph (a) vary from’ the 
amounts previously reported on the 
Form 10-Q [17 CFR 249.308a] filed for 
any quarter, such as would be the case 
when a pooling of interests occurs or 
where an error is corrected, reconcile 
the amounts given with those previously 
reported and describe the reason for the 
difference. 

(3) Describe the effect of any 
disposals of segments of a business, and 
extraordinary, unusual or infrequently 
occurring items recognized in each full 
quarter within the two most recent fiscal 
years and any subsequent interim 
period for which financial statements 
are required to be presented by Article 3 
of Regulation-S-X, as well as the 
aggregate effect and the nature of year- 
end or other adjustments which are 
material to the results of that quarter. 

(4) If the financial statements to which 
this information relates have been 
reported on by an accountant, 
appropriate professional standards and 
procedures, an enumerated in the 
Statements of Auditing Standards issued 
by the Auditing Standards Board of the 
American Institute of Certified Public 
Accountants, shall be followed by the 
reporting accountant with regard to the 
data required by this paragraph (a). 

(5) This paragraph (a) applies to any 
registrant that meets both of the 
following tests: 

(i) First test. The registrant: 

(A) Has securities registered pursuant 
to section 12(b) of the Exchange Act 
(other than mutual life insurance 
companies); or 

(B) Is an insurance company that is 
subject to the reporting requiréments of 
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section 15(d) of the Exchange Act and 
has securities which also meet the 
criteria set forth in paragraphs (C)(7) 
and C(2) immediately following; or 

(C) Has securities registered pursuant 
to section 12(g) of the Exchange Act 
which also 

(7) Are quoted on the National 
Association of Securities Dealers 
Automated Quotation System, and 

(2) Meet the following criteria: 

(/) Three or more dealers stand willing 
to, and do in fact, make a market in such 
stock, including making regularly 
published bona fide bids and offers for 
such stock for their own accounts; or the 
stock is registered on a securities 
exchange that is exempted by the 
Commission from registration as a 
national securities exchange pursuant to 
section 5 of the Exchange Act; for 
purposes of this paragraph, the insertion 
of quotations into the National 
Association of Securities Dealers 
Automated Quotation System by three 
or more dealers on at least 10 business 
days during the six month period 
immediately preceding the fiscal year 
for which the financial statements are 
required shall satisfy the requirement 
that three dealers be making a market: 

(i/) There continue to be 800 or more 
holdes of record, as defined in Rule 
12g5-1 (§ 240.12g5-1) under the 
Exchange Act, of the stock who are not 
officers, directors, or beneficial owners 
of 10 percent or more of the stock; 

(ii7) The registrants continues to be a 
United States corporation; 

(iv) There are 300,000 or more of such 
securities outstanding in addition to 
shares held beneficially by officers, 
directors, or beneficial owners of more 
than 10 percent of the stock; and 

(v) In addition, the registrant shall 
meet two of the three following 
requirements: 

(A) The shares described in paragraph 
(5)(i)(C)(2)(7v) of this Item continue to 
have a market value of at least $2.5 
million; 

(B) The minimum representative bid 
price of such stock is at least $5 per 
share; or 

(C) The registrant continues to have at 
least $2.5 million of capital, surplus, and 
undivided profits. 

Instructions to Paragraph (a)(5)(i)(C}(2)(v). 
1. The computation required by paragraphs 
(v)(a) and (v)(b) shall be based on the 
average of the closing representative bid 
prices as reported by the National 
Association of Securities Dealers Automated 
Quotation System in accordance with Rule 
11Ac1-2 [17 CFR 240.11Ac1-2] under the 
Exchange Act for the 20 business days 
immediately preceding the fiscal year for 
which the financial statements-are required. 

2. The computation required by paragraph 
(v)(c) shall be as at the last business day of 
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the fiscal year immediately preceding the 
fiscal year for which the financial statements 
are required. 


(ii) Second test. The registrant and its 
consolidated subsidiarits (A) have had 
a net income after taxes but before 
extraordinary items and the cumulative 
effect of a change in accounting of at 
least $250,000 for each of the last three 
fiscal years; or (B) had total assets of at 
least $200,000,000 for the last fiscal year- 
end. 

(b) Information on the effects of 
changing prices. Information on the 
effects of changing prices on business 
enterprises shall be presented by 
regisirants (except registered investment 
companies) subject to the reporting 
provisions of Statements of Financial 
Accounting Standards Nos. 33, 39, 40, 41. 
and 46, “Financial Reporting and 
Changing Prices,” in accordance with 
the specific provisions of those 
Statements. 

Item 303. Management's discussion 
and analysis of financial condition and 
results of operations. 

(a) Full fiscal years. Discuss 
registrant's financial condition, changes 
in financial condition and results of 
operations. The discussion shall provide 
information as specified in paragraphs 
(a) (1), (2) and (3) with respect to 
liquidity, capital resources and results of 
operations and also shall provide such 
other information that the registrant 
believes to be necessary to an 
understanding of its financial condition. 
changes in financial condition and 
results of operations. Discussions of 
liquidity and capital resources may be 
combined whenever the two topics are 
interrelated. Where in the registrant's 
judgment a discussion of segment 
information or of other subdivisions of 
the registrant's business would be 
appropriate to an understanding of such 
business, the discussion shall focus on 
each relevant, reportable segment or 
other subdivision of the business and on 
the registrant as a whole. 

(1) Liquidity. Identify any known 
trends or any known demands, 
commitments, events or uncertainties 
that will result in or that are reasonably 
likely to result in the registrant's 
liquidity increasing or decreasing in any 
material way. If a material deficiency is 
identified, indicate the course of action 
that the registrant has taken or proposes 
to take to remedy the deficiency. Also 
identify and separately describe internal 
and external sources of liquidity, and 
briefly discuss any material unused 
sources of liquid assets. 

(2) Capital resources. (i) Describe the 
registrant's material commitments for 
capital expenditures as of the end of the 


latest fiscal period. and indicate the 
general purpose of such commitments 
and the anticipated source of funds 
needed to fulfill such commitments. 

(ii) Describe any known material 
trends, favorable or unfavorable. in the 
registrant's capital resources. Indicate 
any expected material changes in the 
mix and relative cost of such resources. 
The discussion shall consider changes 
between equity, debt and any off- 
balance sheet financing arrangements. 

(3) Results of operations. (i) Describe 
any unusual or infrequent events or 
transactions or any significant economic 
changes that materially affected the 
amount of reported income from 
continuing operations and, in each case. 
indicate the extent to which income was 
so affected. In addition, describe any 
other significant components of 
revenues or expenses that, in the 
registrant's judgment, should be 
described in order to understand the 
registrant's results of operations. 

(ii) Describe any known trends or 
uncertainties that have had or that the 
registrant reasonably expects will have 
a material favorable or unfavorable 
impact on net sales or revenues or 
income from continuing operations. If 
the registrant knows of events that will 
cause a material change in the 
relationship between costs and revenues 
(such as known future increases in costs 
of labor or materials or price increases 
or inventory adjustments), the change in 
the relationship shall be disclosed. 

(iii) To the extent that the financial 
statements disclose material increases 
in net sales or revenues, provide a 
narrative discussion of the extent to 
which such increases are attributable to 
increases in prices or to increases in the 
volume or amount of goods or services 
being sold or to the introduction of new 
products or services. 

(iv) For the three most recent fiscal 
years of the registrant, or for those fiscal 
years beginning after December 25, 1979. 
or for those fiscal years in which the 
registrant has been engaged in business, 
whichever period is shortest, discuss the 
impact of inflation and changing prices 
on the registrant's net sales and 
revenues and on income from continuing 
operations. 


Instructions to Paragraph 303(a). 1. The 
registrant's discussion and analysis shall be 
of the financial statements and of other 
statistical data that the registrant believes 
will enhance a reader's understanding of its 
financial condition, changes in financial 
condition and results of operations. 
Generally, the discussion shall cover the 
three year period covered by the financial 
statements and shall use year-to-year 
comparisons or any other formats that in the 
registrant's judgment enhance a reader's 
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understanding. However, where trend 
information is relevant, reference to the five 
year selected financial data appearing 
pursuant to Item 301 of Regulation S~-K may 
be necessary. 

2. The purpose of the discussion and 
analysis shall be to provide to investors and 
other users information relevant to an 
assessment of the financial condition and 
results of operations of the registrant as 
determined by evaluating the amounts and 
certainty of cash flows from operations and 
from outside sources. The information 
provided pursuant to this Item need only 
include that which is available to the 
registrant without undue effort or expense 
and which does not clearly appear in the 
registrant's financial statements. 

3. The discussion and analysis shall focus 
specifically on material events and 
uncertainties known to management that 
would cause reported financial information 
not to be necessarily indicative of future 
operating results or of future financial 
condition. This would include descriptions 
and amounts of (A) matters that would have 
an impact on future operations and have not 
had an impact in the past, and (B) matters 
that have had an impact on reported 
operations and are not expected to have an 
impact upon future operations. 

4. Where the consolidated financial 
statements reveal material changes from year 
to year in one or more line items, the causes 
for the changes shll be described to the 
extent necesary to an understanding of the 
registrant's businesses as a whole; Provided, 
however, That if the causes for a change in 
one line item also relate to other line items, 
no repetition is required and a line-by-line 
analysis of the financial statements as a 
whole is not required or generally 
appropriate. Registrants need not recite the 
amounts of changes from year to year which 
are readily computable from the financial 
statements. The discussion shall not merely 
repeat numerical data contained in the 
consolidated financial statements. 

5. The term “liquidity” as used in this Item 
refers to the ability of an enterprise to 
generate adequate amounts of cash to meet 
the enterprise's needs for cash. Except where 
it is otherwise clear from the discussion, the 
registrant shall indicate those balance sheet 
conditions or income or cash flow items 
which the registrant believes may be 
indicators of its liquidity condition. Liquidity 
generally shall be discussed on both a long- 
term and short-term basis. The issue of 
liquidity shall be discussed in the context of 
the registrant's own business or businesses. 
For example a discussion of working capital 
may be appropriate for certain 
manufacturing, industrial or related 
operations but might be inappropriate for a 
bank or public utility. 

6. Where financial statements of the 
registrant, presented or incorporated by 
reference in the registration statement, are 
required by § 210.4-08(e)(3) of Regulation S~X 
[17 CFR Part 210] to include disclosure of 
restrictions on the ability of both 
consolidated and unconsolidated subsidiaries 
to transfer funds to the registrant in the form 
of cash dividends, loans or advances, the 
discussion of liquidity shall include a 
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discussion of the nature and extent of such 
restrictions and the impact such restrictions 
have had and are expected to have on the 
ability of the registrant to meet its cash 
obligations. 

7. Registrants are encouraged, but not 
required, to supply forward-looking 
information. This is to be distinguished from 
presently known data which will impact upon 
future operating results, such as known future 
increases in costs of labor or materials. This 
latter data may be required to be disclosed. 
Any forward-looking information supplied is 
expressly covered by the safe harbor rule for 
projections. See Rule 175 under the Securities 
Act [17 CFR 230.175], Rule 3b-6 under the 
Exchange Act [17 CFR 240.3b-6] and 
Securities Act Release No. 6084 (June 25, 
1979) (44 FR 38810). 

8. Registrants that are required to provide 
narrative explanations of supplementary 
information disclosed in accordance with 
paragraph 37 of Statement of Financial 
Accounting Standards No. 33, “Financial 
Reporting and Changing Prices,” (SFAS 33) 
may combine such explanations with the 
registrant's discussion and analysis required 
pursuant to this Item or may supply such 
information separately. If such statement is 
combined, the supplementary information 
required by SFAS 33 shall be located in 
reasonable proximity to the discussion and 
analysis. If such statement is not combined, 
the discussion of the impact of inflation 
otherwise required by this Item may be 
omitted but an appropriate cross reference to 
the explanation required by paragraph 37 of 
SFAS 33 shall be made. Foreign registrants 
need not comply with SFAS 33 but if, in its 
home country, a foreign registrant must 
satisfy requirements that are analogous to 
SFAS 33, then such analogous presentation 
shall be given. 

9. Registrants that are not required to 
provide supplementary information in 
accordance with SFAS 33 (including foreign 
private registrants) may discuss the effects of 
inflation and changes in prices in whatever 
manner appears appropriate under the 
circumstances. Although voluntary 
compliance with SFAS 33 is encouraged, it is 
not required. All that is required is a brief 
textual presentation of management's views. 
No specific numerical financial data need be 
presented. 

10. All references to the registrant in the 
discussion and in this Item shall mean the 
registrant and its subsidiaries consolidated. 

11. Foreign private registrants also shall 
discuss briefly any pertinent governmental 
economic, fiscal, monetary, or political 
policies or factors that have materially 
affected or could materially affect, directly or 
indirectly, their operations or investments by 
United States nationals. 


(b) Interim periods. If interim period 
financial statements are required to be 
presented by Article 3 of Regulation 
S-X, a management's discussion and 
analysis of the financial condition and 
results of operations shall be provided 
so as to enable the reader to assess 
material changes in financial condition 
and results of operations between the 
periods specified in paragraphs (b)(1) 


and (2) of this Item. The discussion and 
analysis shall include a discussion of 
material changes in those items 
specifically listed in paragraph (a) of 
this Item, except that the impact of 
inflation and changing prices on 
operations for interim periods need not 
be addressed. 

(1) Material changes in financial 
condition. Discuss any material changes 
in financial condition from the end of 
the preceding fiscal year to the date of 
the most recent interim balance sheet 
provided. If the interim financial 
statements include an interim balance 
sheet as of the corresponding interim 
date of the preceding fiscal year, any 
material changes in financial condition 
from that date to the date of the most 
recent interim balance sheet provided 
also shall be discussed. If discussions of 
changes from both the end and the 
corresponding interim date of the 
preceding fiscal year are required, the 
discussions may be combined at the 
discretion of the registrant. 

(2) Material changes in results of 
operations. Discuss any material 
changes in the registrant's results of 
operations with respect to the most 
recent fiscal year-to-date period for 
which an income statement is provided 
and the corresponding year-to-date 
period of the preceding fiscal year. If the 
registrant is required to or has elected to 
provide an income statement for the 
most recent fiscal quarter, such 
discussion also shall cover material 
changes with respect to that fiscal 
quarter and the corresponding fiscal 
quarter in the preceding fiscal year. In 
addition, if the registrant has elected to 
provide an income statement for the 
twelve month period ended as of the 
date of the most recent interim balance 
sheet provided, the discussion also shall 
cover material changes with respect to 
that twelve month period and the twelve 
month period ended as of the 
corresponding interim balance sheet 
date of the preceding fiscal year. 
Notwithstanding the above, if for 
purposes of a registration statement a 
registrant subject to paragraph (b) of 
§ 210.3-06 of Regulation S-X provides a 
statement of income for the twelve 
month period ended as of the date of the 
most recent interim balance sheet 
provided in lieu of the interim income 
statements otherwise required, the 
discussion of material changes in that 
twelve month period will be in respect 
to the preceding fiscal year rather than 
the corresponding preceding period. 

Instructions to Paragraph (b) of Item 303. 1. 
If interim financial statements are presented 
together with financial statements for full 
fiscal years, the discussion of the interim 
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financial information shall be prepared 
pursuant to this paragraph (b) and the 
discussion of the full fiscal year's information 
shall be prepared pursuant to paragraph (a) 
of this Item. Such discussions may be 
combined. 

2. In preparing the discussion and analysis 
required by this paragraph (b), the registrant 
may presume that users of the interim 
financial information have read or have 
access to the discussion and analysis 
required by paragraph (a) for the preceding 
fiscal year. 

3. The discussion and analysis required by 
this paragraph (b) is required to focus only on 
material changes. Where the interim financial 
statements reveal material changes from 
period to period in one or more significant 
line items, the causes for the changes shall be 
described if they have not already been 
disclosed; Provided, however, That if the 
causes for a change in one line item also 
relate to other line items, no repetition is 
required. Registrants need not recite the 
amounts of changes from period to period 
which are readily computable from the 
financial statements. The discussion shall not 
merely repeat numerical data contained in 
the condensed financial statements. The 
information provided shall include that which 
is available to the registrant without undue 
effort or expense and which does not clearly 
appear in the registrant's condensed interim 
financial statements. 

4. The registrant's discussion of material 
changes in results of operations shall identify 
any significant elements of the registrant's 
income or loss from continuing operations 
which do not arise from or are not 
necessarily representative of the registrant's 
ongoing business. 

5. The registrant shall discuss any seasonal 
aspects of its business which have had a 
material effect upon its financial condition or 
results of operation. 

6. Registrants are encouraged but are not 
required to discuss forward-looking 
information. Any forward-looking 
information supplied is expressly covered by 
the safe harbor rule for projections. See Rule 
175 under the Securities Act [17 CFR 230. 
175}, Rule 3b-6 under the Exchange Act [17 
CFR 249.3b-6] and Securities Act Release No. 
6084 (June 25, 1979) (44 FR 38810). 


Item 304. Disagreements with 
accountants on accounting and financial 
disclosure. If, (a) within the twenty-four 
months prior to the date of the most 
recent financial statements, a Form 8-K 
under the Exchange Act [17 CFR 
249.308] reporting a change of 
accountants has been filed, (b) included 
in such Form 8-K there was a reported 
disagreement on any mater of 
accounting principles or practices or 
financial statement disclosure, (c) during 
the fiscal year in which the change in 
accountants took place or during the 
subsequent fiscal year there have been 
any transactions or events similar to 
those which involved the reported 
disagreement, and (d) such transactions 
or events were material and were 
accounted for or disclosed in a manner 
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different from that which the former 
accountants apparently would have 
concluded was required, state the 
existence and nature of the 
disagreement and also state the effect 
on the financial statements if the 
method had been followed which the 
former accountants apparently would 
have concluded was required. These 
disclosures need not be made if the 
method asserted by the former 
accountants ceases to be generally 
accepted because of authoritative 
standards or interpretations 
subsequently issued. 


§ 229.400 Management and certain 
security holders. 


Item 401. Directors and executive 
officers. 

(a) Identification of directors. List the 
names and ages of all directors of the 
registrant and all persons nomiriated or 
chosen to become directors; indicate all 
positions and offices with the registrant 
held by each such person; state his term 
of office as director and any period(s} 
during which he has served as such; 
describe briefly any arrangement or 
understanding between him and any 
other person(s) (naming such person{s)) 
pursuant to which he was or is to be 
selected as a director or nominee. 


Instructions.to Paragraph (a) of Item 401. 1. 
Do not include arrangements or 
understandings with directors or officers of 
the registrant acting solely in their capacities 
as such. 

2. No nominee or person chosen to become 
a director who has not consented to act as 
such shall be named in response to this Item. 
In this regard, with respect to proxy 
statements, see Rule 14a-4(d) under the 
Exchange Act [17 CFR 240.14a-4(d)]. 

3. If the information called for by this 
paragraph (a) is being presented in a proxy or 
information statement, no information need 
be given respecting any director whose term 

office as a director will not continue after 
the meeting to which the statement relates. 

4. With regard to proxy statements in 
connection with action to be taken 
concerning the election of directors, if fewer 
nominees are named than the number fixed 
by or pursuant to the governing instruments, 
state the reasons for this procedure and that 
the proxies cannot be voted for a greater 
number of persons than the number of 
nominees named. 

5. With regard to proxy statements in 
connection with action to be taken 
concerning the election of directors, if the 
solicitation is\‘made by persons other than 
management, information shall be given as to 
nominees of the persons making the 
solicitation. In all other instances, 
information shall be given as to directors and 
persons nominated for election or chosen by 
management to become directors. 


(b) Identification of executive officers. 
List the names and ages of all executive 
officers of the registrant and all persons 


chosen to become executive officers; 
indicate all positions and offices with 
the registrant held by each such person; 
state his term of office as officer and the 
period during which he has served as 
such and describe briefly any 
arrangement or understanding between 
him and any other person(s) (naming 
such person) pursuant to which he was 
or is to be selected as an officer. 

Instructions to Paragraph (b) of Item 401. 1. 
Do not include arrangements or 
understandings with directors or officers of 
the registrant acting solely in their capacities 
as such. 

2. No person chosen to become an 
executive officer who has not consented to 
act as such shall be named in response to this 
Item. 

3. The information regarding executive 
officers called for by this paragraph (b) need 
not be furnished in proxy or information 
statements prepared in accordance with 
Schedule 14A under the Exchange Act [17 
CFR 240.14a-101] by those registrants relying 
on general instruction G of Form 10-K under 
the Exchange Act [17 CFR 249.310], Provided, 
That such information is furnished in a 
separate item captioned “Executive officers 
of the registrant,” and included in part I of 
the registrant’s annual report on Form 10-K. 


(c) Identification of certain significant 
employees. Where the registrant 
employs persons such as production 
managers, sales managers, or research 
scientists who are not executive officers 
but who make or are expected to make 
significant contributions to the business 
of the registrant, such persons shall be 
identified and their background 
disclosed to the same extent as in the 
case of executive officers. Such 
disclosure need not be made if the 
registrant was subject to section 13(a) or 
15(d) of the Exchange Act or was 
exempt from section 13({a) by section 
12(g)(2)(G) of such Act immediately 
prior to the filing of the registration 
statement, report, or statement to which 
this Item is applicable. 

(d) Family relationships. State the 
nature of any family relationship 
between any director, executive officer, 
or person nominated or chosen by the 
registrant to become a director or 
executive officer. 


Instruction to Paragraph 401(d). The term 
“family relationship” means any relationship 
by blood, marriage, or adoption, not more 
remote than first cousin. 


(e) Business experience. (1) 
Background. Give a brief account of the 
business experience during the past five 
years of each director, executive officer, 
person nominated or chosen to become 
a director or executive officer, and each 
person named in answer to paragraph 
(c) of this Item, including his principal 
occupations and employment during 
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that period and the name and principal 
business of any corporation or other 
organization in which such occupations 
and employment were carried on. When 
an executive officer or person named in 
response to paragraph (c) of this Item 
has been employed by the registrant or a 
subsidiary of the registrant for less than 
five years, a brief explanation shall be 
included as to the nature of the 
responsibility undertaken by the 
individual in prior positions to provide 
adequate disclosure of his prior business 
experience. What is required is 
information relating to the level of his 
professional competence which may 
include, depending upon the 
circumstances, such specific information 
as the size of the operation supervised. 

(2) Directorships. Indicate any other, 
directorships: held by each director or 
person nominated or chosen to become 
a director in any company with a class 
of securities registered pursuant to 
section 12 of the Exchange Act or 
subject to the requirements of section 
15(d) of such Act or any company 
registered as an investment company 
under the Investment Company Act of 
1940, 15 U.S.C. 80a-1, et seq., as 
amended, naming such company. 

(f} Involvement in certain legal 
proceedings. Describe any of the 
following events that occurred during 
the past five years and that are material 
to an evaluation of the ability or 
integrity of any director, person 
nominated to become a director or 
executive officer of the registrant: 

(1) A petition under the Federal 
bankruptcy laws or any state insolvency 
law was filed by or against, or a 
receiver, fiscal agent or similar officer 
was appointed by a court for the 
business or property of such person, or 
any partnership in which he was a 
general partner at or within two years 
before the time of such filing, or any 
corporation or business association of 
which he was an executive officer at or 
within two years before the time of such 
filing; 

(2) Such person was convicted in a 
criminal proceeding or is a named 
subject of a pending criminal proceeding 
(excluding traffic violations and other 
minor offenses); 

(3) Such person was the subject of any 
order, judgment, or decree, not 
subsequently reversed, suspended or 
vacated, of any court of competent 
jurisdiction, permanently or temporarily 
enjoining him from, or otherwise 
limiting, the following activities: 

(i) Acting as an investment adviser, 
underwriter, broker or dealer in 
securities, or as an affiliated person, 
director or employee of any investment 
company, bank, savings and loan 
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association or insurance company, or 
engaging in or continuing any conduct or 
practice in connection with such 
activity; 

(ii) Engaging in any type of business 
practice; or 

(iii) Engaging in any activity in 
connection with the purchase or sale of 
any security or in connection with any 
violation of Federal or State securities 
laws; 

(4) Such person was the subject of any 
order, judgment or decree, not 
subsequently reversed, suspended or 
vacated, of any Federal or State 
authority barring, suspending or 
otherwise limiting for more than 60 days 
the right of such person to engage in any 
activity described in paragraph (f)(3)(i) 
of this Item, or to be associated with 
persons engaged in any such activity; or 

(5) Such person was found by a court 
of competent jurisdiction in a civil 
action or by the Commission to have 
violated any Federal or State securities 
law, and the judgment in such civil 
action or finding by the Commission has 
not been subsequently reversed, 
suspended, or vacated. 


Instructions to Paragraph (f) of Item 401. 1. 
For purposes of computing the five year 
period referred to in this paragraph, the date 
of a reportable event shall be deemed the 
date on which the final order, judgment or 
decree was entered, or the date on which any 
rights of appeal from preliminary orders, 
judgments, or decrees have lapsed. With 
respect to bankruptcy petitions, the 
computation date shall be the date of filing 
for uncontested petitions or the date upon 
which approval of a contested petition 
became final. 

2. If any event specified in this paragraph 
(f) has occurred and information in regard 
thereto is omitted on the grounds that it is not 
material, the registrant may furnish to the 
Commission, at time of filing (or at the time 
preliminary materials are filed pursuant to 


Rule 14a-6 or 14c-5 under the Exchange Act 
[17 CFR 240,14a-6 and 17 CFR 240.14c-5]), as 
supplemental information and not as part of 
the registration statement, report, or proxy or 
information statement, materials to which the 
omission relates, a description of the event 
and a statement of the reasons for the 
omission of information in regard thereto. 

3. The registrant is permitted to explain 
any mitigating circumstances associated with 
events reported pursuant to this paragraph. 

4. If the information called for by this 
paragraph (f) is being presented in a proxy or 
information statement, no information need 
be given respecting any director whose term 
of office as a director will not continue after 
the meeting to which the statement relates. 


Item 402. Management remuneration 
and transactions.* 

(a) Remuneration. Furnish the 
information required in the table below, 
in substantially the tabular form 
specified, concerning all remuneration 
(except remuneration for which : 
disclosure is required by paragraph 
(b)(2) or (d) of this Item) paid or 
distributed through the latest practicable 
date to, or accrued through such date for 
the account of, the following persons 
and group for services in all capacities 
to the registrant and its subsidiaries 
during the registrant's last fiscal year, 
or, in specified instances, certain prior 
fiscal years. i 

(1) Five executive officers or 
directors. Each of the five most highly 
compensated executive officers or 
directors of the registrant as to whom 
the total remuneration required to be 
disclosed in Columns Ci and C2 below 
would exceed $50,000, naming each such 
person. 

(2) All officers and directors. All 
officers and directors of the registrant as 
a group, stating the number of persons in 
the group without naming them. 

(3) Specified Tabular Format. 


Renumeration Table 





(C) 





Cash and cash-eq 





forms of 





(C1) 


(C2) 





Name of individual or 
number of persons in 





served. 


in which Salaries, fees, 
directors’ fees, 
commissions, and 
bonuses. 


Securities or property, Aggregate of 
insurance benefits or contingent forms of 


personal benefits. 








Instructions to Paragraph (a) Item 402. 1. 
Foreign private issuers. Foreign private 
issuers (other than North American issuers) 
may respond to all of Item 402 by indicating 
the aggregate payments or benefits paid to or 
accrued on behalf of all directors and 
executive officers as a group unless such 


* Paragraphs (d) and (e) of this Item reflect 
changes proposed in Securities Exchange Act 
Release No. 17517 (Feb. 5, 1981) [46 FR 12011]. 


registrants disclose to their security holders 
or otherwise make public the information 
specified in this Item for individually named 
directors and executive officers, in which 
case such information also shall be disclosed 
2. Columns A and B: Persons subject to 
paragraph (a). A. This paragraph (a) of Item 
402 applies to any individual who was an 
executive officer, officer, or director of the 
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registrant at any time during the fiscal year. 
However, subject to the last sentence of 
Instruction 3B tb paragraph (a) of Item 402, 
information need not be given for any portion 
of the period during which such individual 
was not an executive officer, officer, or 
director of the registrant, provided a 
statement to that effect is made. With respect 
to an individual who becomes for the first 
time an individual whose remuneration is to 
be reported in the table, it is not necessary to 
report remuneration that would have been 
reported in the table had the individual been 
included in prior years. For example, if a 
bonus was accrued for an individual and 
expensed for financial reporting purposes 
prior to the individual’s becoming an officer 
of the amount accrued and expensed for such 
bonus need not be reported. This paragraph 
(a) of Item 402 applies to executive officers, 
other officers and directors. 

B. Registrants shall exercise a measure of 
flexibility in determining which individuals 
shall be named in the remuneration table in 
order to avoid anomalous results and to 
assure that disclosure document contain 
information on key policy-making members 
of management. Specifically, registrants may 
determine not to name a particular individual 
in the remuneration table when such 
individual otherwise might nominally be one 
of the five most highly remunerated executive 
officers or directors. The types of matters a 
registrant shall consider in exercising its 
discretion not to name an individual include: 
(i) The distribution or accrual of an unusually 
large amount (such as a bonus or 
commission), otherwise required to be 
reflected in Column C1 or Column C2, which 
is not part of a recurring arrangement and is 
unlikely to continue under the terms of the 
plan or any similar plan; and 

(ii) The distribution or accrual of amounts 
relating to overseas assignments which may 
be attributed predominantly to such 
assignments. However, a registrant shall not 
apply the above standards mechanically; 
consideration shall be given to the question 
of whether an individual's level of executive 
responsibilities, viewed in conjunction with 
the individual's actual level of remuneration, 
would give rise to a conclusion that the 
individual may be among the five most highly 
compensated, key policy-making executive 
officers or directors. While the criteria set 
forth above may be used to determine which 
of the executive officers or directors shall be 
named in the table, the same standards shall 
not be used as a basis for deleting such 
amounts from the remuneration table in 
response to paragraph (a)(2) of this Item. 
Thus, while the above standards might allow 
a particular individual not to be one of those 
individually named, all relevant amounts 
shall be reflected in the table’s group totals 
with no exclusions based on the above 
standards. Moreover, if an individual is 
named in the table, the full amount of that 
individual's remuneration shall be included 
in the remuneration table in accordance with 
the instructions to paragraph (a) of Item 402. 

3. Column C information. Column C shall 
include remuneration for services rendered 
during the fiscal year distributed to or for the 
account of the specified individual or group, 
or which is accrued and the measurement of 
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benefits thereunder and the distribution or 
unconditional} vesting thereof are not subject 
to future events. See Instruction 3E to 
paragraph (a) of Item 402. Column C shall 
also include any amount actually distributed 
in the latest fiscal year which relates to 
services rendered in a prior fiscal year, less 
any amount relating to the same contract, 
agreement, plan, or arrangement previously 
included in the remuneration table for a prior 
fiscal year, and less any amount which would 
have been so included but for the fact that 
the individual was not, in the earlier period, 
reflected in the remuneration table either as a 
named individual or a member of the group. 
However, if this calculation results in credit, 
any such credit shall be reflected in Column 
D and not Column C. See Instruction 4B({ii) to 
paragraph (a) of Item 402. Column C shall 
include cash or cash-equivalent amounts 
distributed or accrued and shall be 
segregated into two subcolumns; the first, C1, 
shall include the forms of remuneration 
described in Instruction 3A to paragraph (a) 
of Item 402; the second, C2, shall include the 
forms of remuneration described in 
Instructions 3B, C and D to paragraph (a) of 
Item 402. 

A. Salaries. All cash remuneration 
distributed or accrued in the form of salaries, 
fees, directors’ fees, commissions and 
bonuses shall be included in Column Cl. 
Where the total amount of a bonus pool for 
the latest fiscal year under a bonus plan is 
known at the time remuneration information 
is filed with the Commission, but the amounts 
allocated to each participant will not be 
determined until after the information is filed, 
the registrant shall include a footnote 
indicating (i) that a bonus plan exists for the 
latest fiscal year, (ii) the individuals named in 
the table who are participants in the plan, 
and (iii) that amounts have not been 
allocated frém the bonus plan to the 
individuals and thus are not included in the 
remuneration table. If the bonus pool 
participants are all officers and directors, the 
aggregate amount of the bonus accrual shall 
be reported in the group disclosure. In 
addition, registrants are required to disclose 
amounts subsequently allocated to the 
individuals named in the remuneration table 
for the next fiscal year. 

B. Securities or property. The spread 
between the acquisition price, if any, and the 
fair market price of all securities or property 
acquired, under any contract, agreement, 
plan or arrangement (excluding remuneration 
for which disclosure is called for by 
paragraph 402(d)), for the benefit of any of 
the specified individuals or group, less any 
amount previously reported in the 
remuneration table for a prior fiscal year with 
respect to the same contract, agreement, plan 
or arrangement. The fair market price of any 
such securities or property shall be 
determined as of the date during the fiscal 
year that either of the following events 
occurs, or if the plan or arrangement 
contemplates that both such events may 
occur, the fair market price shall be 
determined as of the date during the fiscal 
year that the later event occurs: 

(i) The recipient exercises an election 
(similar to the exercise of an option or right) 
in connection with the contract, agreement, 
plan or arrangement; or 


(ii) The recipient becomes entitled without 
further contingencies to retain the securities 
or property. 

The foregoing disclosure is required with 
respect to an exercise or entitlement realized 
within the last fiscal year, even though, as 
permitted by a plan, the exercise or 
entitlement occurs shortly after termination, 
in the same year, of employment of the 
participant who is otherwise subject to 
remuneration disclosure for that year. 

C. Life or health insurance; medical 
reimbursement plans. The cost of premiums 
paid by the registrant or any of its 
subsidiaries on life or health insurance 
policies insuring any such individual or group 
(unless the sole beneficiary under the policy 
is the registrant or its subsidiaries), and the 
costs of any medical reimbursement plans 
(which may be the benefits paid under any 
such plans) for the benefit of the specified 
individuals and the group shall be allocated 
to such individual and group and reflected in 
column C2. Information need not be furnished 
pursuant to this Instruction 3C for any costs 
under group life, health, hospitalization, or 
medical reimbursement plans which do not 
discriminate in scope, terms or operation in 
favor of officers or directors of the registrant 
and which are available generally to all 
salaried employees. 

D. Personal benefits. The value of personal 
benefits which are not directly related to job 
performance, other than those provided to 
broad categories of employees and which do 
not discriminate in scope or terms of 
operation in favor of officers or directors, 
furnished by the registrant or its subsidiaries 
directly or through third parties to each of the 
specified individuals and the group, or 
benefits furnished by the registrant or its 
subsidiaries to other persons which indirectly 
benefit the specified individuals. 

(i) Valuation. Such benefits shall be valued 
on the basis of the registrant's and 
subsidiaries aggregate actual incremental 
costs; however, if such aggregate costs are 
significantly less than the aggregate amounts 
the recipient would have had to pay to obtain 
the benefits, appropriate disclosure, including 
the aggregate value to the recipient, shall be 
made in a footnote to the table. The registrant 
may choose to disclose such aggregate value 
rather than aggregate incremental costs in the 
table, in which event such footnote disclosure 
is not required. 

(ii) Conditional exclusion of personal 
benefits. If the registrant cannot determine 
without unreasonable effort or expense the 
specific amount of certain personal benefits, 
or the extent to which benefits are personal 
rather than business, the amount of such 
personal benefits may be omitted from the 
table, provided that, after reasonable inquiry, 
the registrant has concluded that the 
aggregate amounts of such personal benefits 
which cannot be specifically or precisely 
ascertained do not in any event exceed 
$10,000 as to each individual or, in the case of 
a group, $10,000 for each individual in the 
group and has concluded that the information 
set forth in the table is not rendered 
materially misleading by virtue of the 
omission of the value of such personal 
benefits. 
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(iii) Footnote disclosure. If as to an 
individual named in the table an amount 
representing personal benefits included in 
Column C2 exceeds 10 percent of the 
aggregate amount disclosed in Columns C1 
and C2 or $25,000, whichever is less, include 
a footnote to the table stating the dollar 
amount or percentage of Column C2 
represented by such personal benefits and 
briefly describe the kinds of such benefits. 

E. Certain remuneration which is subject to 
future events. Remuneration for a fiscal year 

* under plans of the types described in 
Instruction 4 to paragraph (a) of Item 402 
(excluding remuneration for which disclosure 
is called for by paragraphs (d) or (b)(2) of 
Item 402) shall be included in Column C for 
such fiscal year, if, as of the end of such 
fiscal year, such remuneration was 
distributed to or for the account of the 
specified individuals or group, or was 
accrued and the measurement and the 
distribution or unconditional vesting thereof 
were not subject to future events. If a plan 
provides for remuneration some of which is 
and some of which is not subject to future 
events, the former is reportable in Column D 
and the latter is reportable in Column C. 
Remuneration conditioned on substantial 
future service is subject to future events 
under this standard. Similarly, if the amount 
or value of, or entitlement to, remuneration is 
dependent on future earining performance or 
market values, such remuneration is subject 
to future events under this standard. 
However, if dependence on future events doe 
not represent a true contingency, 
remuneration shall be reported in Column C. 

4. Column D information. Column D shall 
include remuneration of the specified 
individuals and group in whole or in part for 
services rendered during the fiscal year, 
including but not limited to the forms of 
remuneration described in paragraphs A 
through C of this Instruction 4, if such 
remuneration is properly expensed for 
financial reporting purposes, and the 
measurement of benefits thereunder or the 
distribution or unconditional vesting thereof 
is subject to future events, so that the 
remuneration is therefore not reportable in 
Column C. See Instruction 3E to Paragraph (a) 
of Item 402. Registrants need only report 
remuneration in Column D as it relates to the 
latest fiscal year and need not report 
amounts expensed in previous fiscal years. 

A. Pension or retirement plans; annuities; 
employment contracts; deferred 
compensation plans. As to each of the 
specified individuals and groups, include as 
remuneration any amount expensed for 
financial reporting purposes by the registrant 
and its subsidiaries for the fiscal year with 
respect to contributions, payments, or 
accruals for the account of any such 
individual or group under any existing 
pension or retirement plans (except 
remuneration for which disclosure is required 
by paragraph (b)(2) of Item 402), annuity 
contracts, deferred compensation plans, or 
any other similar arrangements. Such 
remuneration shall be reflected in the 
amounts and for the fiscal year in which they 
are expensed under all such plans or 
arrangements, including plans qualified under 
the Internal Revenue Code. 
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B. Incentive and compensation plans and 
arrangements. (i) With respect to 
remuneration under incentive or 
compensation plans or arrangements (other 
than remuneration for which disclosure is 
called for by paragraph (d) of Item 402) 
pursuant to which the measure of benefits is 
based on objective standards or on securities 
(or an amount or value of securities) of the 
registrant or another person, granted, 
awarded or entered into at any time in 
connection with services to the registrant or 
its subsidiaries, include as remuneration as to 
each of the specified individuals and group 
any amount expensed for financial reporting 
purposes by the registrant and its 
subsidiaries for the fiscal year with respect tc 
any such specified individual or group 
attributable to an interest in any such plan or 
arrangement. 

(ii) If the registrant has expensed amounts 
for financial reporting purposes and reported 
such amounts in the remuneration table and, 
in a subsequent year, in connection with the 
same plan or arrangement, credits its 
remuneration expense for financial reporting 
purposes, for any proper reason, such credit 
may be reflected as a reduction of the 
remunefation reported in Column D. If 
amounts credited pursuant to this Instruction 
are so reflected in the table, include a 
footnote briefly stating the amount of such 
credit and describing such treatment. In 
situations in which there are several plans 
and virtually everyone in the remuneration 
table is a participant in each plan, to the 
extent that negative entries in Column D for 
individuals and for the group are attributable 
to the same factors, the footnote disclosure 
required by this Instruction may be generic in 
nature. If negative entries reflect changes in 
several types of plans or other factors not 
common to all individuals and the group, and 
separate disclosure would result in lengthy 
narrative, it is sufficient to provide a general 
explanation of the circumstances giving rise 
to negative entries without a separate 
explanation of the components of each 
negative entry for individuals or the group. 
Excessive detail shall be avoided. 

(iii) The financial reporting expense (or 
credit) for any form of performance or other 
contingent compensation granted in tandem 
with options or rights under plans for which 
disclosure is called for by paragraph (d) of 
Item 402 shall be excluded from Column D, 
and the information required by Instruction 
12 to paragraph (d) of Item 402 shall be 
presented. 

C. Stock purchase plans; profit sharing and 
thrift plans. Include the amount of any 
contribution, payment or accrual for the 
account of each of the specified individuals 
and the group under any stock purchase, 
profit sharing, thrift, or similar plans which 
has been expensed during the fiscal year by 
the registrant and its subsidiaries for 
financial reporting purposes. Amounts 
reflecting contributions under plans qualified 
under the Internal Revenue Code may not be 
excluded. - 

5. Transactions with third parties. 
Paragraph (a) of Item 402, among other things, 
includes transactions between the registrant 
and a third party when the primary purpose 
of the transaction is to furnish remuneration 


to the individuals or group specified in that 
paragraph. Other transactions between the 
registrant and third parties in which persons 
specified in paragraph (a) of Item 402 have an 
interest, or may realize a benefit, generally 
are addressed by other disclosure 
requirements concerning the interests of 
management and others in certain 
transactions, particularly paragraph (f) of 
Item 402. Paragraph (a) of Item 402 does not 
require disclosure of remuneration paid to a 
partnership in which any officer or director 
was a partner; any such transactions shall be 
disclosed pursuant to these other disclosure 
requirements, and not as a note to the 
remuneration table presented pursuant to 
paragraph (a) of Item 402. 

6. Other permitted disclosure. The 
registrant may provide additional disclosure 
through one or more footnotes to the table, 
through additional lines or columns, or 
otherwise, describing the components of 
aggregate remuneration in such greater detail 
as is appropriate. 

7. Definition of “plan.” The term “plan” as 
used in Item 402 includes all plans, contracts, 
authorizations, or arrangements, whether or 
not set forth in any formal documents. 


(b) Proposed remuneration. (1) 
Describe briefly all remuneration 
payments proposed to be made in the 
future pursuant to any on-going plan or 
arrangement to the individuals and 
group specified in paragraph (a) of Item 
402. The description shall include a 
summary of how each plan operates, 
any performance formula or measure in 
effect (or the criteria used to determine 
payment amounts), the time periods 
over which the measurement of benefits 
will be determined, payment schedules, 
and any recent material amendments to 
the plan. Information need not be 
furnished with respect to any group life, 
health, hospitalization, or medical 
reimbursement plans which do not 
discriminate in scope, terms or 
operation in favor of officers or directors 
of the registrant and which are available 
generally to all salaried employees. 

(2) As to defined benefit and actuarial 
plans, include (in addition to describing 
such plans pursuant to paragraph (b)(1) 
of Item 402) a separate table showing 
estimated annual benefits payable upon 
retirement (including amounts 
attributable to any supplementary or 
excess pension award plans or 
arrangements) to persons in specified 
remuneration and years-of-service 
classifications. Amounts presented in 
the pension table shall be straight life 
annuity amounts notwithstanding the 
availability of joint survivorship 
provisions. In addition, the registrant 
shall (i) describe the remuneration 
covered by the plan, including the 
relationship of such covered 
remuneration reported in the table as 


required by paragraph (a) of Item 402, s | 
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(ii) state the credited years of service 
under the plan for each of the 
individuals named in the table required 
by paragraph (a) of Item 402, and also 
their current remuneration covered by 
the plan if it differs substantially (by 
more than 10 percent for each 
individual) from that set forth in Column 
C1 of the paragraph (a) of Item 402 table, 
and (iii) indicate whether the benefit 
amounts listed in the table are subject to 
any deduction for Social Security or 
other offset amounts. 


Example of Pension Table 





Remu- 
neration 





125,000 
150,000 
175,000 
200,000 
225,000 





Instructions to Paragraph (b) of Item 402. 1. 
Paragraph (b)(1) requires a brief description 
of any remuneration plan or arrangement 
which is operable for more than the latest 
fiscal year, whether or not remuneration 
under such plan has been reported or is 
reportable pursuant to paragraphs (a), (c) or 
(d) of Item 402. 

2. Remuneration levels set forth in the 
paragraph (b)(2) pension table shal! allow for 
reasonable increases in existing 
compensation levels; alternatively, 
registrants may present as the highest 
remuneration level in the pension table an 
amount equal to 120 percent of the highest 
amount of covered remuneration of any 
individual named in the table required by 
paragraph (a) of Item 402 for the fiscal year. 

3. If the registrant has a defined benefit or 
actuarial pension plan or plans which is such 
that the use of the paragraph (b)(2) pension 
table is inappropriate to inform stockholders 
of the pension benefits that the paragraph (a) 
of Item 402 individuals may receive because 
the pension benefits are not determined 
primarily by final compensation (or average 
final compensation) and years of service 
(such as a plan where the annual benefit is 
determined by a summation of a certain 
amount or certain percentage of 
compensation for each year of the 
individual's entire career), the registrant shall 
describe the plan as required by paragraph 
(b)(2), together with the formula by which 
benefits are determined, and indicate the 
estimated annual benefits payable upon 
retirement at nermal retiremant age for the 
individuals specified in paragraph (a) of Item 
402. For purposes of this Instruction, normal 
retirement age shall mean normal retirement 
age as defined under the plan or, if not so 
defined, the earliest time at which a 
participant may retire without any benefit 
reduction because of age. 

4. Under paragraph (b), a plan of deferred 
compensation for services as a director must 
be disclosed. In addition, if such arrangement 
is not standard for all directors, the name of 
each director participating in such 
arrangement and the amount of such 
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remuneration earned by each shall be 
indicated. Cross references to the 
remuneration table required by Paragraph (a) 
of Item 402 may be used for this purpose. See 
also paragraph (c)(2) of Item 402. 


(c) Remuneration of directors. (1) 
Standard arrangements. Describe any 
standard arrangement, stating amounts, 
by which directors of the registrant are 
compensated for all services as a 
director, including any additional 
amounts payable for committee 
participation or special assignments. 

(2) Other arrangements. If a director 
of the registrant received remuneration 
for services as a director during the 
fiscal year in addition to or in lieu of 
that specified by any standard 
arrangement, state the name of the 
director and the amount of such 
remuneration earned by each; if this 
information is given as to an individual 
named in the table required by 
paragraph (a), of Item 402, a cross 
reference may be used. 

(d) Options, warrants, or rights. 
Furnish the following information 
specified in paragraphs (d) (1) through 
(4) immediately following as to all stock 
appreciation rights and options to 
purchase securities from the registrant 
or any of its subsidiaries which were 
granted to or exercised or realized by 
each director or executive officer named 
in answer to paragraph (a)(1) of Item 
402, naming each such individual, and 
all directors and officers of the 
registrant as a group, withcut naming 
them, during the registrant's last fiscal 
year (or, if applicable, the alternate 
period specified in either Instruction 5 or 
Instruction 6 to paragraph (d) of Item 402 
and as to all options and stock 
appreciation rights held by such persons 
at the end of the last fiscal year (or of 
such alternate period): 

(1) As to options granted during the 
specified period, state 

(i) The title and aggregate amount of 
securities subject to options; 

(ii) The average per share option 
exercise price; and 

(iii) If the option exercise price was 
less than 100 percent of the market 
value of the security on the date of 
grant, such fact and the market price on 
such date shall be disclosed. The title 
and aggregate amount of such securities 
subject to options, if any, which are in 
tandem with stock appreciation rights 
should be set forth separately. 

(2) As to the exercise or realization of 
options or stock appreciation rights held 
in tendem with options granted during 
the secified period or prior thereto, state 
the net value of securities (market value 
less any exercise price) or cash realized 
during the specified period. 


(3) As to all unexercised options or 
stock appreciation rights in tandem 
therewith held as of the end of the 
specified period, state (i) the title and 
aggregate amount of underlying 
securities; and (ii) the aggregate 
potential (unrealized) value of such 
options or rights, as of the end of the 
specified period (market value less any 
exercise or base price). The title and 
aggregate amount of securities subject to 
options which are in tandem with stock 
appreciation rights, if any, shall be set 
forth separately. 


(4) As to stock appreciation rights not 
in tandem with options, state: 

(i) The number of rights granted 
during the specified period; 

(ii) The average per share base price 
thereof; 

(iii) The net value of the shares 
(market value) or cash realized during 
the specified period upon exercise or 
realization of any such rights, granted 
during the specified period or prior 
thereto; 

(iv) The number of rights outstanding 
as of the end of the specified period; and 

(v) The potential (unrealized) value of 
all such rights outstanding as of the end 
of the specified period (market value 
less any base price). 


Instructions to Paragraph (d) of Item 402. 1. 
The term “options” as used in this paragraph 
includes all options, warrants or rights, other 
than those issued to security holders as such 
on a pro rata basis. Where the average option 
price per share is called for, the weighted 
average price per share shall be given. The 
term “stock appreciation right” means a right 
representing a share of the registrant or 
another person under which right the holder 
may in the future realize compensation 
measurable by reference to the future market 
price of such share and payable in cash, 
securities, or other property, where a change 
in the market value of the share is properly 
taken into account in the expensing of such 
compensation for financial reporting 
purposes for the fiscal year in which the 
change, in market value occurs. Thus, this 
definition may include interests in certain 
plans, such as some phantom stock plans, 
which are not denominated as stock 
appreciation right plans. For the purpose of 
this paragraph, if reference is made to a 
number of options or stock appreciation 
rights, such number shall correspond to the 
number of securities to which the options or 
rights relate. 

2. The extension, regranting or material 
amendment of options or stock appreciation 
rights shall be deemed the granting of options 
and stock appreciation rights within the 
meaning of this paragraph. 

3. If the options of rights relate to more 
than one class of securities, the information 
shall be given separately for each such class. 

4. The information called for by this 
paragraph may be furnished in the form of 
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the table set forth in the Appendix to this 
Item. 

5. If the information called for by this 
paragraph is required to be presented in a 
registration statement filed pursuant to the 
Securities Act on behalf of a registrant that is 
not subject to the reporting provisions of 
section 13(a) or section 15(d) of the Exchange 
Act, immediately prior to the filing of the 
registration statement, such information 
regarding options and stock appreciation 
rights shall be given for the period since the 
beginning of the registrant's last fiscal year 
through a date not more than 30 days prior to 
the date of filing of the registration statement, 
specifying such date. Such information may, 
but need not, be reported separately for 
option and stock appreciation right 
transactions during the past fiscal year and 
such transactions since the close of the last 
fiscal year through such specified date, and 
such information regarding options and stock 
appreciation rights held shall be given as of 
the specified date. 

6. With regard to any registrant, if the 
information called for by paragraph (dj(3) is 
required to be presented, rather than 
incorporated by reference in a registration 
statement filed pursuant to the Securities Act, 
the information required by such paragraph 
shall be reported for all options and stock 
appreciation rights in tandem therewith 
(regardless of who holds them) as of a date 
not more than 30 days prior to the date of 
filing of the registration statement. 
Instructions 1 through 5 to paragraph (d) do 
apply. 

7. Except as provided below, a registrant 
reporting option and stock appreciation right 
information on a fiscal year basis in its 
registration statement filed pursuant to the 
Securities Act or its proxy material filed 
pursuant to the Exchange Act, shall, if the 
total market value on the granting dates of 
securities underlying all options or stock 
appreciation rights granted since the end of 
the last fiscal year exceeds $50,000 for any 
executive officer or director named pursuant 
to paragraph (a) of Item 402, also present the 
following information as to such options and 
rights as of the most recent practicable date: 
(A) the title and aggregate amount of 
underlying securities; (B) the exercise or base 
price of such options or rights; and (C) if the 
exercise or base price was less than 100% of 
the market price of the underlying security on 
the date-of the grant, such fact and the 
market price of the underlying security. 
Where the information called for by 
paragraph 402(d) is incorporated by 
reference, rather than presented, in a 
registration statement filed pursuant to the 
Securities Act, the registrant may, but need 
not, comply with this Instruction. 

8. In calculating the potential (unrealized) 
value of outstanding rights or options, the 
value of an option or right shall be 
determined as though it had been exercised 
or realized on the valuation date, and without 
regard to the fact that actual realization of 
any or all benefits under the option or right 
may be subject to unsatisfied contingencies 
or conditions. All outstanding rights or 
options with exercise or base prices above 
the market price on the valuation date shall 
be disregarded in making this calculation; the 
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total shall reflect only options or rights with 
positive unrealized values and shall not be 
reduced by negative unrealized values. 

9. If securities rather than cash are 
received upon the exercise or realization of a 
stock appreciation right, the fair market value 
of said securities on the date of exercise or 
realization small be reported pursuant to this 
paragraph. 

10. With regard to paragraphs (d)(3) and (4) 
registrants also may state, at their option, 
that portion of the potential (unrealized) 
value reported which relates to options and/ 
or rights that are not currently vested, 
exercisable or realizable. 

11. The base price of a stock appreciation 
right is the amount used to define benefits 
which are available only to the extent that 
the market price of the underlying security 
exceeds such amount. For example, a stock 
appreciation right with a base price of $10 
(the market price on date of grant) provides 
for payment of a benefit equal to the amount 
by which the market price at time of exercise 
exceeds $10. In the case of a phaniom stock 
right providing for payment of the full value 
of a share, without reduction by or payment 
of any amount, the base price is zero.. 

12. If a performance unit or other 
contingent compensation right (other than an 
option or stock appreciation right) is in 
tandem with an option or stock appreciation 
right, the existence of such right shall be 
disclosed either with information about 
options pursuant to paragraphs (d)(1) through 
(3) (if such right is in tandem with and option 
or with a stock appreciation right which is 
itself in tandem with an option) or with 
information about stock appreciation rights 
pursuant to paragraph (d)(4) (if such right is 
in tandem only with a stock appreciation 
right which is not itself in tandem with an 
option). The value realized from such rights 
shall be included as value realized upon 
exercise or realization of options or stock 
appreciation rights, as the case may be, and 
shall not be reported pursuant to paragraph 
(a) or (c) of Item 402; and the potential 
(unrealized) value of such rights shall be 
taken into account in determining the 
potential (unrealized) value of options or 
stock appreciation rights, as the case may be. 
See Instructions 8 and 13 to this paragraph 
(d). 

13. For purposes of this paragraph, an 
option shall be deemed in tandem with a 
stock appreciation right, and a performance 
unit or other contingent compensation right 
will be deemed in tandem with an option or 
stock appreciation right, and vice versa in 
each instance, if the benefits under one 
represent an alternative to or reduce the 
benefits available under the other. Where 
rights or options are in tandem with one 
another, a registrant shall present, as 
potential (unrealized) value, the maximum 
amount which may be realized under such 
rights and/or options, if all were exercised 
and/or realized on the valuation date, in the 
manner most beneficial to the holder (without 
counting more that one of any benefits which 
are alternative to one another). 


(e) Indebtedness of management. 


State as to each of the following persons 
who was indebted to the registrant or its 


subsidiaries at any time since the 
beginning of the last fiscal year of the 
registrant, (1) the largest aggregate 
amount of indebtedness outstanding at 
any time during such period, (2) the 
nature of the indebtedness and of the 
transaction in which it was incurred, (3) 
the amount thereof outstanding as of the 
latest practicable date, and (4) the rate 
of interest paid or charged thereon: (i) 
each director or officer of the registrant; 
(ii) each nominee for election as a 
director; and (iii) each associate of any 
such director, officer or nominee. 

Instructions to Paragraph (e) of Item 402. 
1. Include the name of each person 
whose indebtedness is described and 
the nature of the relationship by reason 
of which the information is required to 
be given. 

2. This paragraph does not apply to any 
person whose aggregate indebtedness did not 
exceed $25,000 or one percent of the 
registrant's total assets, whichever is less, at 
any time during the period specified. Exclude 
in the determination of the amount of 
indebtedness all amounts due from the 
particular person for purchases subject to 
usual trade terms, for ordinary travel and 
expense advances and for other transactions 
in the ordinary course of business. 

3. Notwithstanding Instruction 2 to 
paragraph (e), if the registrant or any of its 
subsidiaries is engaged primarily in the 
business of making loans, and loans to any of 
the specified persons in excess of $25,000 or 
one percent of its total assets, whichever is 
less, were outstanding at any time during the 
period specified, such loans shall be 
disclosed. However, if the lender is a bank, 
savings and loan association, or broker- 
dealer extending credit under Federal 
Reserve Regulation T [12 CFR Part 220}, such 
disclosure, Provided That the loans are not 
nonperforming, may consist of a statement, if 
such is the case, that the loans to such 
persons (i) were made in the ordinary course 
of business, (ii) were made on substantially 
the same terms, including interest rates and 
collateral, as those prevailing at the time for 
comparable transactions with other persons, 
and (iii) did not involve more than normal 
risk of collectibility or present other 
unfavorable features. For purposes of this 
Instruction, ‘“nonperforming” loans are loans 
which, at any time during the period 
specified, fall within any of the following 
categories: (a) loans accounted for on a non- 
accrual basis; (b) loans contractually past 
due 90 days or more as to interest or principal 
payments; (c) loans the terms of which have 
been renegotiated to provide a reduction or 
deferral of interest or principal because of a 
deterioration in the financial position of the 
borrower; or (d) loans now current where 
there are serious doubts as to the ability of 
the borrower to comply with present loan 
repayment terms. A renewal on current 
market terms at maturity will not be 
considered a renegotiation within the 
meaning of clause (iii) above. 

4. If any indebtedness required to be 
described arose under section 16(b} of the 


Volume 23, No. 5, August 18, 1981 





Exchange Act and has not been discharged 
by payment, state the amount of any profit 
realized, that such profit will inure to the 
benefit of the registrant or its subsidiaries 
and whether suit will be brought or other 
steps taken to recover such profit. If in the 
opinion of counsel a question reasonably 
exists as to the recoverability of such profit, 
it will suffice to state all facts necessary to 
describe the transactions, including the prices 
and number of shares involved. 

5. If the information called for by this 
paragraph is being presented in a registration 
statement filed pursuant to the Securities Act 
or the Exchange Act, the information called 
for by this paragraph shall be presented for 
the last three fiscal years. 


(f) Transactions with management. 
Describe briefly any transaction since 
the beginning of the registrant's last 
fiscal year or any presently proposed 
transactions, to which the registrant or 
any of its subsidiaries was or is to be a 
party, in which any of the following 
persons had or is to have a direct or 
indirect material interest, naming such 
person and stating the person's 
relationship to the registrant, the nature 
of the person's interest in the 
transaction and, where practicable, the 
ampunt of such interest: 

(1) Any director or officer of the 
registrant; 

(2) Any nominee for election as a 
director; 

(3) Any security holder who is known 
to the registrant to own of record or 
beneficially more than five percent of 
any class of registrant's voting 
securities; and 

(4) Any relative or spouse of any of 
the foregoing persons, or any relative of 
such spouse, who has the same home as 
such person or who is a director or 
officer of any parent or subsidiary of the 
registrant. 


Instructions to Paragraph (f) of Item 402. 
1. No information need be given in 
response to this paragraph as to any 
remuneration or other transaction 
reported in response to any other 
paragraph of Item 402 or as to any 
remuneration or transaction with 
respect to which information may be 
committed pursuant to any other 
paragraphs of this Item 402. 

2. No information need be given in answer 
to this paragraph as to any transactions 
where: 

A. The rates or charges involved in the 
transaction are determined by competitive 
bids, or the transaction involves the 
rendering of services as a common or 
contract carrier, or public utility, at rates or 
charges fixed in conformity with law or 
governmental authority; 

B. The transaction involves services as a 
bank depositary of funds, transfer agent, 
registrar, trustee under a trust indenture, or 
similar services; 

C. The amount involved in the transaction 
or series of similar transactions, including all 
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periodic installments in the case of any lease 
or other agreement providing for periodic 
payments or installments, does not exceed 
$50,000; or 

D. The interest of the specified person 
arises solely from the ownership of securities 
of the registrant and the Specified person 
receives no extra or special benefit not 
shared on a pro rata basis. 

3. It should be noted that this paragraph 
calls for disclosure of indirect, as well as 
direct, material interests in transactions. A 
person who has a position or relationship 
with a firm, corporation, or other entity which 
engages in a transaction with the registrant 
or its subsidiaries may have an indirect 
interest in such transaction by reason of such 
position or relationship. However, a person 
shall be deemed not to have a material 
indirect interest in a transaction within the 
meaning of this paragraph where: 

A. The interest arises only (i) from such 
person's position as a director of another 
corporation or organization (other than a 
partnership) which is a party to the 
transaction, or (ii) from the direct or indirect 
ownership by such person and all other 
persons specified in paragraphs (f)(1) through 
(4) of this Item, in the aggregate, of less than 
a 10 percent equity interest in another person 
(other than a partnership) which is a party to 
the transaction, or (iii) from both such 
position and ownership; 

B. The interest arises only from such 
person's position as a limited partner in a 
partnership in which the person and all other 
persons specified in paragraph (f)(1) through 
(4) of this Item had an interest of less than 10 
percent; or 

C. The interest of such person arises solely 
from the holding of an equity interest 
(including a limited partnership interest but 
excluding a general partnership interest) or a 
creditor interest in another person which is a 
party to the transaction with the registrant or 
any of its subsidiaries and the transaction is 
not material to such other person. 

4. The amount of the interest of any 
specified person shall be computed without 
regard to the amount of the profit or loss 
involved in the transaction. Where it is not 
practicable to state the approximate amount 
of the interest, the approximate amount 
involved in the transaction shall be indicated. 

5. In describing any transaction involving 
the purchase or sale or assets by or to the 
registrant or any of its subsidiaries, otherwise 
than in the ordinary course of business, state 
the cost of the assets to the purchaser and, if 
acquired by the seller within two years prior 
to the transaction, the cost thereof to the 
seller. If the information prescribed by this 
Instruction is to be included in a registration 
statement filed on Form S-11 under the 
Securities Act [17 CFR 239.18], disclose the 
aggregate depreciation claimed by the seller 
for Federal income tax purposes, if acquired 
by the seller within five years prior to the 
transaction. Indicate the principle followed in 
determining the registrant's purchase or sale 
price and the name of the person making such 
determination. 

6. If the information called for by this 
paragraph is being presented in a registration 
statement filed pursuant to the Securities Act 
or the Exchange Act, the period for which the 


information called for shall be reported is the: 
previous three years. 

7. Information shall be furnished in answer 
to this paragraph with respect to transactions 
not excluded above which involve 
remuneration from the registrant or its 
subsidiaries, directly or indirectly. to any of 
the specified persons for services in any 
capacity unless the interest of such persons 
arises solely from the ownership individually 
and in the aggregate of less than 10 percent of 
any class of equity securities of another 
corporation furnishing the services to the 
registrant or its subsidiaries. 

8. The foregoing instructions specify 
certain transactions and interests as to which 
information may be omitted in answering this 
paragraph. There may be situations where. 
although the foregoing instructions do not 
expressly authorize nondisclosure, the 
interest of a specified person in a particular 
transaction or series of transactions is not a 
material interest. In that case, information 
regarding such interest and transaction is not 
required to be disclosed in response to this 
paragraph. The materiality of any interest or 
transaction is to be determined on the basis 
of the significance of the information to 
investors in light of all of the circumstances 
of the particular case. The importance of the 
interest to the person having the interest, the 
relationship of the parties to the transaction 
with each other and the amount involved in 
the transaction are among the factors to be 
considered in determining the significance of 
the information to investors. 


(g) Transactions with pension or 
similar plans. Describe briefly any 
transactions since the beginning of the 
registrant's last fiscal year or any 
currently proposed transactions, to 
which any pension, retirement, savings 
or similar plan provided by the 
registrant or any of its parents or 
subsidiaries was or is to be a party, in 
which any of the following persons had, 
or is to have, a direct or indirect 
material interest, naming such person 
and stating his relationship to the 
registrant, the nature of his interest in 
the transaction and, where practicable. 
the amount of such interest: 

(1) Any director or officer of the 
registrant; 

(2) Any nominee for election as a 
director; 

(3) Any security holder who is known 
to the registrant to own or record or 
beneficially more than five percent of 
the outstanding voting securities of the 
registrant; 

(4) Any relative or spouse of any of 
the foregoing persons, or any relative of 
such spouse, who has the same home as 
such person or who is a director or 
officer of any parent or subsidiary of the 
registrant; or 

(5) The registrant or any of its 
subsidiaries. 
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Instructions to Paragraph (g) of Item 402. 1. 
Instructions 2, 3, 4 and 5 to paragraph (f) of 
Item 402 shall apply to this paragraph. 

2. Without limiting the general meaning of 
the term “transaction” there shall be included 
in answer to this paragraph any remuneration 
received or any loans received or outstanding 
during the period, or proposed to be received. 

3. No information need be given in answer 
to this paragraph with respect to: 

A. Payments to the plan, or payments to 
beneficiaries, pursuant to the terms of the 
plan; 

B. Payment of remuneration for services 
not in excess of five percent of the aggregate 
remuneration received by the specified 
person during the registrant's last fiscal year 
from the registrant and its subsidiaries; or 

C. Any interest of the registrant or any of 
its subsidiaries which arises solely for its 
general interest in the success of the plan. 


(h) Transactions with promoters. 
Registrants, filing a registration 
statement on Form S-1 under the 
Securities Act [17 CFR 239.11] or on 
Form 10 under the Exchange Act [17 
CFR 249.210], that have been organized 
within the past five years, shall: 

(1) State the names of the promoters, 
the nature and amount of anything of 
value (including money, property, 
contracts, options or rights of any kind) 
received or to be received by each 
promoter, directly or indirectly, from the 
registrant and the nature and amount of 
any assets, services or other 
consideration+therefor received or to be 
received by the registrant; and 

(2) As to any assets acquired or to be 
acquired by the registrant from a 
promoter, state the amount at which the 
assets were acquired or are to be 
acquired and the principle followed or 
to be followed in determining such 
amount, and shall identify the persons 
making the determination and their 
relationship, if any, with the registrant 
or any promoter. If the assets were 
acquired by the promoter within two 
years prior to their transfer to the 
registrant, registrants also shall state the 
cost thereof to the promoter. 

(i) Termination of employment. 
Describe, unless previously disclosed by 
the registrant in a proxy or information 
statement filed pursuant to section 14 of 
the Exchange Act, any remunerative 
plan or arrangement, including 
payments to be received from the 
registrant, with any individual named in 
the paragraph (a) of Item 402 
remuneration table for the latest or the 
next preceding fiscal year, if such a plan 
or arrangement results or will result 
from the resignation, retirement or any 
other termination by such individual of 
employment with the registrant and its 
subsidiaries. 


Instructions to Paragraph (i) of Item 402. 1. 
No information need be given in response to 
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this paragraph as to any remuneration or 
other transactions reported in response to 
any other paragraphs of Item 402. 

2. No information need be given in answer 
to this paragraph as to any plan or 
arrangement where the amount involved in 
the transaction, including all periodic 
payments or installments, does not exceed 
$50,000. 

3. The term “previously disclosed” as used 
in this paragraph includes situations where 
the arrangements have been generally 
disclosed in prior proxy or information 
statements filed with the Commission, 
notwithstanding the fact that the precise 
amount to be received by a given individual 
has not been precisely indicated. 


Appendix—Stock Options and Stock 
Appreciation Rights 


The tables set forth below are 
illustrations of the presentation in 
tabular form of the information required 
by paragraph (d) of Item 402 of 
Regulation S-K and Instruction 3(c) to 
Item 9(d) of Schedule 14A under the 
Exchange Act [17 CFR 240.101] which 
also applies to Items 10(d) and 11(c) of 
Schedule 14A. Where the tables are 
being presented and Item 9, 10 or 11 of 
Schedule 14A is applicable to the 
disclosure, information shall be 
furnished for the five year period 
specified in Instruction 3(c) to Item 9(d) 
of Schedule 14A and the information in 
Table I as to shares sold and the 
bracketed reference at the foot of the 
table to options granted to employees 
shall be added. 

Other tabular presentations, including 
the combination of the tables into one, 


are of course acceptable if they include 
the necessary data. Tabular 
presentation may not be appropriate if 
only a very few options or stock 
appreciation rights have been granted. 


Table I—Stock Options and Tandem 
Rights 

The following tabulation shows, as to 
certain directors and officers of the 
registrant and as to all directors and 
officers of the registrant as a group, the 
following information with respect to 
stock options and stock appreciation 
rights in tandem therewith (if any): (i) 
the title and aggregate amount of 
securities subject to options granted 
during the specified period, (ii) the 
average per share option exercise price 
thereof, (iii) the net value of shares 
(market value less any exercise price) or 
cash realized during the specified period 
upon the exercise or realization of such 
options or rights granted during the 
specified period or prior thereto, (iv) the 
number of shares sold during the 
specified period of the same class as 
those so acquired, and (v) the title and 
aggregate amount of securities subject to 
all such options or rights outstanding as 
of the end of the specified period, and 
(vi) the potential (unrealized) value of 
such outstanding options and rights as 
of the end of the specified period 
(market value less any exercise or base 
price). The title and aggregate amount of 
securities subject to tandem options 
granted during the specified period and 
outstanding at the end thereof are 
separately shown. 





James Smith 


Richard Roe All directors and officers as a 





Granted — to 
Number of 
options 
without 
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James Smith Richard Roe All directors and officers as a 











Potential - 
(unrea- 
lized) 
value— 
(market 
value 
less 
exercises 
or base 
Price) * 

In addition, during the period employees were granted options and tandem rights for a total of - —— shares at an average 
option or base price per share of $——.* 








‘If the option price was less than 100 percent of the market value of the security on the date of grant, such fact and the 
market price on such date must be disclosed. 

2 Sales by directors and officers who exercised options during the period from —— to ——. 

3Of the potential (unrealized) value at the end of the _—_ —— percent relates to exercisable options and/or tandem 
Tights, and —— percent r ae © ae ana or tandem 

He Te eB El ode ghey nes comnasend tn eaten of chasis to witch Sep cette, A chee 
figures have been adjusted in accordance with the terms of the options or rights to reflect the stock split in 19—— and, where 
applicable, to give effect to share dividends. 


Table II—Stock Appreciation Rights Not __ interests in certain phantom stock thereto, (iv) the number of such rights 
in Tandem With Options plans): (i) the number of such rights outstanding as of the end of the 
granted during the specified period, (ii) specified period, and (v) the potential 
in di d offi f th the average per share base price thereof, (unrealized) value of all such rights 

certain directors and officers of the (iii) the net value of shares (market outstanding as of the end of the 
registrant and as to all directors and value) or cash realized during the ~ nes , : 

: 8) . ng the specified period (market price less any 
officers of the registrant as a group, the specified period upon exercise or base price) 
following information with respect to realization of any such rights granted P : 
stock appreciation rights (including during the specified period or prio” 


The following tabulation shows, as to 














) $ $ $ 
ona ci tan cc etnias inin aint ini thor es db aad hii 
$—— per share.2 





* Of the potential - irccaaed value at the end of period, —— percent relates to exercisable rights, and —— percent relates 
to unexercisable 

2 The numi umbors of rights sel forh above correspond 1 to the numbers of shares to which they relate. All stock appreciation 
rights figures have been adjusted in accordance with the terms of the rights to reflect the stock split in 19—— and, where 
applicable, to give effect to share dividends. 
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Item 403. Security ownership of 
certain beneficial owners and 
management.* 

(a) Security ownership of certain 
beneficial owners. Furnish the following 
information, as of the most recent 
practicable date, in substantially the 
tabular form indicated, with respect to 
any person (including any “group” as 
that term is used in section 13(d)(3) of 
the Exchange Act) who is known to the 
registrant to be the beneficial owner of 
more than five percent of any class of 
the registrant's voting securities. Show 
in Column (3) the total number of shares 
beneficially owned and in Column (4) 
the percentage of class so owned. Of the 
number of shares shown in Column (3), 
indicate by footnote or otherwise the 
amount known to be shares with respect 
to which such listed beneficial owner 
has the right to acquire beneficial 
ownership, as specified in Rule 13d- 
3(d)(1) under the Exchange Act {17 CFR 
240.13d-3(d)(1)]. 


(2) Name 


(3) Amount 
(1) Title of and 
Class of 


Address and Nature 
Ownership 


(b) Security ownership of 
management. Furnish the following 
information, as of the most recent 
practicable date, in substantially the 
tabular form indicated, as to each class 
of equity securities of the registrant or 
any of its parents or subsidiaries other 
than directors’ qualifying shares, 
beneficially owned by all directors and 
nominees, naming them, and directors 
and officers of the registrant as a group, 
without naming them. Show in column 
(3) the total number of shares 
beneficially owned and in column (4) the 
percent of class so owned. Of the 
number of shares shown in column (3), 
indicate, by footnote or otherwise, the 
amount of shares with respect to which 
such persons have the right to acquire 
beneficial ownership as specified in 
Rule 13d-3(d)(1) under the Exchange 
Act. 


(1) Title of 
class 


(3) Amount 
nena ot Snatve ot 
cener beneficial 


(4) Percent 
of class 


* Instructions 1 and 5 to Item 403(a) reflect 
changes proposed in Securities Exchange Act 
Release No. 17517 (Feb. 5, 1981) [46 FR 12011]. 
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(c) Changes in control. Describe any 
arrangements, known to the registrant, 
including any pledge by any person of 
securities of the registrant or any of its 
parents, the operation of which may at a 
subsequent date result in a change in 
control of the registrant. 


Instructions to Item 403. 1. The percentages 
are to be calculated on the basis of the 
amount of outstanding securities, excluding 
securities held by or for the account of the 
registrant or its subsidiaries, plus securities 
deemed outstanding pursuant to Rule 13d- 
3(d)(1) under the Exchange Act [17 CFR 
240.13d-3(d)(1)]. For purposes of paragraph 
(b) of this Item, if the percentage of shares 
benefically owned by any director or 
nominee, or by all directors and officers of 
the registrant as a group, does not exceed one 
percent of the class so owned, the registrant 
may, in lieu of furnishing a precise 
percentage, indicate this fact by means of an 
asterisk, an explanatory footnote or other 
similar means. 

2. For the purposes of this Item, beneficial 
ownership shall be determined in accordance 
with Rule 13d-3[17 CFR 240.13d-3] under the 
Exchange Act. Include such additional 
subcolumns or other appropriate explanation 
of column (3) necessary to reflect amounts as 
to which the beneficial owner has (A) sole 
voting power, (B) shared voting power, (C) 
sole investment power, or (D) shared 
investment power. 

3. The registrant shall be deemed to know 
the contents of any statements filed with the 
Commission pursuant to section 13(d) or 13(g) 
of the Exchange Act. When applicable, a 
registrant may rely upon information set forth 
in such statements unless the registrant 
knows or has reason to believe that such 
information is not complete or accurate or 
that a statement or amendment should have 
been filed and was not. 

4. For purposes of furnishing information 
pursuant to paragraph (a) of this Item, the 
registrant may indicate the source and date 
of such information. 

5. Where more than one beneficial owner is 
known to be listed for the same securities, 
appropriate disclosure shall be made to avoid 
confusion. For purposes of paragraph (b) of 
this Item, in computing the aggregate number 
of shares owned by directors and officers of 
the registrant as a group, the same shares 
should not be counted more than once. 

6. Paragraph (c) of this Item does not 
require a description of ordinary default 
provisions contained in the charter, trust 
indentures or other governing instruments 
relating to securities of the registrant. 

7. Where the holder(s) of voting securities 
reported pursuant to paragraph (a) hold more 
than five percent of any class of voting 
securities of the registrant pursuant to any 
voting trust or similar agreement, state the 
title of such securities, the amount held or to 
be held pursuant to the trust or agreement (if 
not clear from the table) and the duration of 
the agreement. Give the names and addresses 
of the voting trustees and outline briefly their 
voting rights and other powers under the trust 
or agreement. 


§ 229.500 Registration statement and 
prospectus provisions. 


Item 501. Forepart of registration 
statement and outside front cover page 
of prospectus. 

The facing page of every registration 
statement shall set forth the 
approximate date of proposed sale to 
the public. Immediately following such 
facing page, there shall be included a 
cross reference sheet showing the 
location in the prospectus of the 
information required to be included in 
the prospectus in response to the items 
of the form. If any such item is 
inapplicable, or the answer thereto is in 
the negative and is omitted from the 
prospectus, a statement to that effect 
shall be made in the cross reference 
sheet. The cross reference sheet need 
not be included in the prospectus. The 
following information (to the extent 
appropriate) shall appear on the outside 
front cover page of the prospectus with 
appropriate cross references to more 
detailed discussion elsewhere in the 
prospectus: 

(a) Name of the registrant and, in the 
case of a foreign private registrant, an 
English translation of such name. Where 
the name of the registrant is the same as 
that of another well-known company 
and it appears likely that the registrant 
may be confused with the other 
company, or where the name indicates a 
line of business in which the regitrant is 


not engaged or is engaged to only a 


limited extent, a statement may be 
necessary to prevent the confusion of 
the two companies or to remove a 
misleading inference that may be drawn 
from the name as to the nature of the 
registrant's business. In some 
circumstances, however, disclosure may 
not be sufficient, and a change of name 
may be the only way to preclude 
confusion of the companies or 
misleading inferences from registrant’s 
name. Such disclosure or name change 
is not necessary in the case of an 
established registrant that over a period 
of years has changed the general 
character of its business and the 
investing public is aware generally of 
the change and the character of the 
registrant's present business; 

(b) Title and amount of securities - 
offered and a brief description of such 
securities (unless not necessary to 
indicate the material terms of the 
securities, as in the case of an issue of 
common stock with full voting rights and 
the dividend and liquidation rights 
usually associated with common stock); 

(c) Where any of the securities to be 
registered are to be offered for the 
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account of security holders, a statement 
to that effect; 

(d) Reference to the existence; where 
applicable, of material risks in 
connection with the purchase of the 
securities, printed in bold-face roman 
type at least as high as ten-point modern 
type and at least two points leaded, with 
a cross reference to further discussion in 
the prospectus; 

(e) The following statement in capital 
letters printed in bold-face roman type 
at least as high as ten-point modern type 
and at least two points leaded: 


THESE SECURITIES HAVE NOT BEEN 
APPROVED OR DISAPPROVED BY THE 
SECURITIES AND EXCHANGE 
COMMISSION NOR HAS THE 
COMMISSION PASSED UPON THE 
ACCURACY OR ADEQUACY OF THIS 


PROSPECTUS. ANY REPRESENTATION TO 
THE CONTRARY IS A CRIMINAL 
OFFENSE; 


(f) In the case of any preliminary 
prospectus that is circulated by 
registrants not subject to the reporting 
provisions of section 13(a) or 15(d) of the 
Exchange Act immediately prior to the 
filing of the registration statement, a 
bona fide estimate of the range of the 
maximum offering price and maximum 
number of shares or other units of 
securities to be offered, or a bona fide 
estimate of the principal amount of debt 
securities to be offered; 

(g) The information called for by the 
following table, in substantially the 
tabular form indicated, as to all 
securites to be registered (estimated, if 
necessary): 





Price to public 


Underwriting discounts and Proceeds to issuer or 
commissions other persons 














(h) In the case of any prospectus to be 
used prior to the effective date of the 
registration statement, in red ink, the 
caption “Preliminary Prospectus,” the 
date of its issuance, and the following 
statement printed in type as large as 
that generally in the body of such 
prospectus: 


A registration statement relating to these 
securities has been filed with the Securities 
and Exchange Commission but has not yet 
become effective. Information contained 
herein is subject to completion or 
amendment. These securities may not be sold 
nor may offers to buy be accepted prior to the 
time the registration statement becomes 
effective. This prospectus shall not constitute 
‘an offer to sell or the solicitation of an offer 
to buy nor shall there be any sale of these 
securities in any State in which such offer, 
solicitation or sale would be unlawful prior to 
registration or qualification under the 
securities laws of any such State.; 


(i) Any legend or information required 


by the law of any State in which the 
securities are to be offered; and 


(j) The date of the prospectus. 


Instructions to Item 501. 1. The term 
“commissions” is defined in paragraph (17) of 
Schedule A of the Securities Act. Only 
commissions paid by the registrant or selling 
security holders in cash are to be included in 
the table. Commissions paid by other 
persons, and other consideration to the 
underwriters, shall be set forth in a note to 
the table with a reference thereto in the 
second column of the table. Any finder’s fee 
or similar payments shall be disclosed 
appropriately. 2. If it is impracticable to state 
the price to the public, the method by which 
it is to be determined shall be explained. In 
addition, if the securities are to be offered at 
the market, or if the offering price is to be 
determined by a formula related to market 
prices, indicate the market involved and the 
market price as of the lastest practicable 
date. 

3. If the securities are to be offered on a 
best efforts basis, set forth the termination 
date of the offering, any minimum required 
purchase and any arrangements to place the 
funds received in an escrow, trust, or similar 
arrangement. If no such arrangements have 
been made, so state. The following tabular 
presentation of the total maximum and 
minimum securities to be offered shall be 
combined with the table required above: 





Price to public 


Underwriting discounts and Proceeds to issuer or other 
commissions persons 














4. Where an underwriter has received 
an over-allotment option, maximum- 
minimum information shall be presented 
in the price table, or in a note thereto, 
based on the purchase of all or none of 
the shares subject to the option. The 
terms of the option shall be described in 
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response to Item 508 of Regulation S-K 
rather than on the cover page. 

5. The total of “other expenses of 
issuance and distribution” called for by 
Item 511 of Regulation S-K, stated 
separately for the registrant and for the 
selling security holders, if any, shall be 


set forth in a note to the net proceeds 
column of the distribution table. 

Item 502. Inside front and outside 
back cover pages of prospectus. 

The following information, to the 
extent applicable, shall appear on the 
inside front cover page of the prospectus 
(except that the information required by 
paragraphs (e) and (g) of this Item may 
be set forth on the outside back cover 
page). 

(a) Available information. Registrants 
subject to the reporting requirements of 
section 13(a) or 15(d) of the Exchange 
Act immediately prior to the filing of the 
registration statement shall: 

(1) State that the registrant is subject 
to the informational requirements of the 
Exchange Act and in accordance 
therewith files reports and other 
information with the Securities and 
Exchange Commission; 

(2) State that reports (and where 
registrant is subject to sections 14(a) 
and 14(c) of the Exchange Act proxy and 
information statements) and other 
information filed by the registrant can 
be inspected and copied at the public 
reference facilities maintained by the 
Commission in Washington, D.C., and at 
certain of its Regional Offices, and state 
the current address of each such facility 
(see 17 CFR 200.11(b) and 17 CFR 
200.80(c)(1)), and that copies of such 
material can be obtained from the Public 
Reference Section of the Commission, 
Washington, D.C: 20549 at prescribed 
rates; and 

(3) Name any national securities 
exchange on which the registrant's 
securities are listed and state that 
reports (and where registrant is subject 
to sections 14(a) and 14(c) of the 
Exchange Act proxy and information 
statements,) and other information 
concerning the registrant can be 
inspected at such exchanges. 

(b) Reports to security holders. Where 
a registrant will not be required to 
deliver an annual report to security 
holders (or holders of American 
depository receipts) pursuant to section 
14 of the Exchange Act or stock 
exchange requirements, describe briefly 
the nature and frequency of reports that 
will be given to such holders, specifying 
whether or not such reports will contain 
financial information that has been 
examined and reported upon, with an 
opinion expressed, by an independent 
public or certified public accountant, 
and, in the case of the reports of a 
foreign private registrant that will not 
contain financial information prepared 
in accordance with United States 
generally accepted accounting 
principles, state whether the report will 
include a reconciliation of such 
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information with such accounting 
principles. 

(c) Incorporation by reference. Where 
any document or part thereof is 
incorporated by reference in the 
registration statement but not delivered 
with the prospectus, include an 
undertaking to provide without charge 
to each person to whom a.prospectus is 
delivered, upon written or oral request 
of such person a copy of any and all of 
the information that has been 
incorporated by reference in the 
registration statement (not including 
exhibits to the information that is 
incorporated by reference unless such 
exhibits are specifically incorporated by 
reference into the information that the 
registration statement incorporates), and 
the name, address and telephone 
number of the person to whom such a 
request is to be directed. 

(d) Stabilization. (1) If the registrant 
or any of the underwriters knows or has 
reason to believe that there is an 
intention to over-allot or that the price 
of any security may be stabilized to 
facilitate the offering of the registered 
securities, set forth a statement in 
substantially the following form, subject 
to appropriate modification where 
circumstances require. Such statement 
shall be in capital letters, printed in 
bold-face roman type at least as large as 
ten-point modern type and at least two 
points leaded: 


IN CONNECTION WITH THIS OFFERING, 
THE UNDERWRITERS MAY OVER-ALLOT 
OR EFFECT TRANSACTIONS WHICH 
STABILIZE OR MAINTAIN THE MARKET 
PRICE OF (Identify each class of securities in 
which such transactions may be effected) AT 
A LEVEL ABOVE THAT WHICH MIGHT 
OTHERWISE PREVAIL IN THE OPEN 
MARKET. SUCH TRANSACTIONS MAY BE 
EFFECTED ON (Identify each exchange on 
which stabilizing transactions may be 
effected; if none, omit this sentence.) SUCH 
STABILIZING, IF COMMENCED, MAY BE 
DISCONTINUED AT ANY TIME. 


(2) If the stabilizing began prior to the 
effective date of the registration 
statement, set forth the amount of 
securities bought, the prices at which 
bought and the period within which they 
were bought. 

(3) If the securities being registered 
are to be offered to existing security 
holders pursuant to warrants or rights 
and any securities not taken by security 
holders are to be reoffered to the public 
after the expiration of the rights offering 
period, there shall be set forth, by 
supplement or otherwise, in the 
prospectus used in connection with such 
reoffering (i) the amount of securities 
bought in stabilization activities during 
the rights offering period and the price 
or range of prices at which such 
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securities were bought, (ii) the amount 
of the offered securities subscribed for 
during such period, (iii) the amount of 
the offered securities subscribed for by 
the underwriters during such period, (iv) 
the amount of the offered securities sold 
during such period by the underwriters 
and the price, or range of prices, at 
which such securities were sold, and (v) 
the amount of the offered securities to 
be reoffered to the public and the public 
offering price. 

(e) Delivery of prospectuses by 
dealers. The legend below shall be set 
forth inserting the expiration date of the 
period prescribed by section 4(3) of the 
Securities Act and Rule 174 thereunder 
[17 CFR 230.174] except that this legend 
need not be included if, pursuant to Rule 
174, dealers are not required to deliver a 
prospectus, or if the exemption provided 
by section 4(3) of the Securities Act is 
not applicable because of the provisions 
of section 24(d) of the Investment 
Company Act. If such expiration date is 
not known on the effective date of the 
registration statement it shall be 
included in the prospectus, copies of 
which are required to be filed pursuant 
to Rule 424(b) under the Securities Act 
[17 CFR 230.424(b)]. The following 
legend shall be printed in bold-face or 
italic type at least as large as eight-point 
modern type and at least two points 
leaded: 


United _ (insert date) all dealers effecting 
transactions in the registered securities, 
whether or not participating in this 
distribution, may be required to deliver a 
prospectus. This is in addition to the 
obligation of dealers to deliver a prospectus 
when acting as underwriters and with respect 
to their unsold allotments or subscritions. 


(f) Enforceability of civil liabilities 
against foreign persons. In the case of a 
foreign private registrant, a statement of 
how the enforcement by investors of 
civil liabilities under the Federal 
securities laws may be affected by the 
fact that the registrant is located in a 
foreign country, that certain of its 
officers and directors are residents of a 
foreign country, that certain 
underwriters or experts named in the 
registration statement are residents of a 
foreign country, and that all or a 
substantial portion of the assets of the 
registrant and of said persons are 
located outside the United States. Such 
disclosure need not be included on the 
inside front cover page of the 
prospectus, if it is included, under 
appropriate caption, elsewhere in the 
forepart of the prospectus. 

(1) Such disclosure shall indicate: 

(i) Whether investors will be able to 
effect service of process within the 
United States upon such persons; 


(ii) Whether investors will be able to . 
enforce against such persons judgments 
obtained in United States courts 
predicated upon the civil liability 
provisions of the Federal securities 
laws; 

(iii) Whether the appropriate foreign 
courts would enforce judgments of 
United States courts obtained in actions 
against such persons predicated upon 
the civil liability provisions of the 
Federal securities laws; and 

(iv) Whether the appropriate foreign 
courts would enforce, in original actions, 
liabilities against such persons 
predicated solely upon the Federal 
securities laws. 

(2) If any portions of such disclosures 
are stated to be based upon an opinion 
of counsel, such counsel shall be named 
in the prospectus and an appropriate 
manually signed consent to the use of 
such name and opinion shall be 
included as an exhibit to the registration 
statement. 

(g) Table of contents. Include a 
reasonably detailed table of contents 
showing the subject matter of the 
various sections of subdivisions of the 
prospectus and the page number on 
which each such section or subdivision 
begins. 

Item 503. Summary information and 
risk factors. 

(a) Summary. Registrants should: 
include a summary of the information 
contained in the prospectus where the 
length or complexity of the prospectus 
makes such a summary appropriate. 

(b) Address and telephone number. 
Registrants shall include in the forepart 
of the prospectus the complete mailing 
address, including zip code, and the 
telephone number, including area code, 
of their principal executive offices. 

(c) Risk factors. Registrants, where 
appropriate, shall set forth on the page 
immediately following the cover page of 
the prospectus (or following the 
summary, if included) under an 
appropriate caption, a discussion of the 
principal factors that make the offering 
speculative or one of high risk; these 
factors may be due, among other things, 
to such matters as an absence of an 
operating history of the registrant, an 
absence of profitable operations in 
recent periods, the financial position of 
the registrant, the nature of the business 
in which the registrant is engaged or 
proposes to engage, or, if common stock 
or securities convertible into or 
exercisable for common stock are being 
offered, the absence of a previous 
market for the registrant's common 
stock. 

Item 504. Use of proceeds. State the 
principal purpdses for which the net 
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proceeds to the registrant from the 
securities to be offered are intended to 
be used and the approximate amount 
intended to be used for each such 
purpose. Where registrant has no 
current specific plan for the proceeds, or 
a significant portion thereof, the 
registrant shall so state and discuss the 
principal reasons for the offering. 


Instructions to Item 504. 1. Where less than 
all the securities to be offered may be sold 
and more than one use is listed for the 
proceeds, indicate the order of priority of ° 
such purposes and discuss the registrant's 
plans if substantially less than the maximum 
proceeds are obtained. Such discussion need 
not be included if underwriting arrangements 
with respect to such securities are such that, 
if any securities are sold to the public, it 
reasonably can be expected that the actual 
proceeds will not be substantially less than 
the aggregate proceeds to the registrant 
shown pursuant to Item 501 of Regulation S- 
K 


2. Details of proposed expenditures need 
not be given; for example, there need be 
furnished only a brief outline of any program 
of construction or addition of equipment. 
Consideration should be given as to the need 
to include a discussion of certain matters 
addressed in the discussion and analysis of 
registrant's financial condition and results of 
operations, such as liquidity and capital 
expenditures. 

3. If any material amounts of other funds 
are necessary to accomplish the specified 
purposes for which the proceeds are to be 
obtained, state the amounts and sources of 
such other funds. 

4. If any material part of the proceeds is to 
be used to discharge indebtedness, set forth 
the interest rate and maturity of such 
indebtedness. If the indebtedness to be 
discharged was incurred within one year, 
describe the use of the proceeds of such 
indebtedness other than short-term 
borrowings used for working capital. 

5. If any material amount of the proceeds is 
to be used to acquire assets, otherwise than 
in the ordinary course of business, describe 
briefly and state the cost of the assets and, 
where such assets are to be acquired from 
affiliates of the registrant or their associates, 
give the names of the persons from whom 
they are to be acquired and set forth the 
principle followed in determining the cost to 
the registrant. 

6. Where the registrant indicates that the 
proceeds may, or will, be used to finance 
acquisitions of other businesses, the identity 
of such businesses, if known, or, if not 
known, the nature of the businesses to be 
sought, the status of any negotiations with 
respect to the acquisition, and a brief 
description of such business shall be 
included, except, if such acquisition is not 
reasonably probable, the possible terms of 
any transaction, the identification of the 
parties thereto or the nature of the business 
need not be disclosed, to the extent that in 
the opinion of the Board of Directors of the 
registrant public disclosure would jeopardize 
for such acquisition. Generally, an acquisition 
will be deemed reasonably probable when 
the Board of Directors has decided on the 
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transaction or when an agreement in 
principle has been reached, even though the 
transaction is subject to stockholder 
approval. Where § 210.3-08 of Regulation S- 
X [17 CFR 210] would require financial 
statements of the business to be acquired to 
be included, the foregoing exception is not 
applicable and the description of the business 
to be acquired shall be more detailed. 

7. The registrant may reserve the right to 
change the use of proceeds, provided that 
such reservation is due to certain 
contingencies that are discussed specifically 
and the alternatives to such use in that event 
are indicated. 


Item 505. Determination of offering 
price. 

(a) Common equity. Where common 
equity is being registered for which 
there is no established public trading 
market for purposes of paragraph (a) of 
Item 201 of Regulation S—K or where 
there is a material disparity between the 
offering price of the common equity 
being registered and the market price of 
outstanding shares of the same class, 
describe the various factors considered 
in determining such offering price. 

(b) Warrants, rights and convertible 
securities. Where warrants, rights or 
convertible securities exercisable for 
common equity for which there is no 
established public trading market for 
purposes of paragraph (a) of Item 201 of 
Regulation S-K are being registered, 
describe the various factors considered 
in determining their exercise price. 

Item 506. Dilution. 

Where common equity securities are 
being registered and there is substantial 
disparity between the public offering 
price and the effective cash cost to 
officers, directors, promoters and 
affiliated persons of common equity 
acquired by them in transactions during 
the past five years, or which they have 
the right to acquire, and the registrant is 
not subject to the reporting requirements 
of section 13(a) or 15(d) of the Exchange 
Act immediately prior to filing of the 
registration statement, there shall be 
included a comparison of the public 
contribution under the proposed public 
offering and the effective cash 
contribution of such persons. In such 
cases, and in other instances where 
common equity securities are being 
registered and there is a material 
dilution of the purchasers’ equity 
interest, the following shall be disclosed: 

(a) The net tangible book value per 
share before and after the distribution; 

(b) The amount of the increase in such 
net tangible book value per share 
attributable to the cash payments made 
by purchasers of the shares being 
offered; and 

(c) The amount of the immediate 
dilution from the public offering price 


which will be absorbed by such 
purchasers. 

Item 507. Selling security holders. if 
any of the securities to be registered are 
to be offered for the account of security 
holders, name each such security holder, 
indicate the nature of any position, 
office, or other material relationship 
which the selling security holder has 
had within the past three years with the 
registrant or any of its predecessors or 
affiliates, and state the amount of 
securities of the class owned by such 
security holder prior to the offering, the 
amount to be offered for the security 
holder's account, the amount and (if one 
percent or more) the percentage of the 
class to be owned by such security 
holder after completion of the offering. 

Item 508. Plan of distribution. 

(a) Underwriters and underwriting 
obligation. If the securities are to be 
offered through underwriters, name the 
principal underwriters, and state the 
respective amounts underwritten. 
Identify each such underwriter having a 
material relationship with the registrant 
and state the nature of the relationship. 
State briefly the nature of the obligation 
of the underwriter(s) to take the 
securities. 


Instruction to Paragraph 508(a). All that is 
required as to the nature of the underwriters’ 
obligation is whether the underwriters are or 
will be committed to take and to pay for all of 
the securities if any are taken, or whether it 
is merely an agency or the type of “best 
efforts” arrangement under which the 
underwriters are required to take and to pay 
for only such securities as they may sell to 
the public. Conditions precedent to the 
underwriters’ taking the securities, including 
“market-outs,” need not be described except 
in the case of an agency or “best efforts” 
arrangement. 


(b) New underwriters. Where 
securities are being registered of a 
registrant that has not previously been 
required to file reports pursuant to 
section 13(a) or 15(d) of the Exchange 
Act, or where a prospectus is required to 
include reference on its cover page to 
material risks pursuant to Item 501 of 
Regulation S+K, and any one or more of 
the managing underwriter(s) (or where 
there are no managing underwriters, a 
majority of the principal underwriters) 
has been organized, reactivated, or 
registered as a broker-dealer within the 
past three years, these facts concerning 
such underwriter(s) shall be disclosed in 
the prospectus together with, where 
applicable, the disclosures that the 
principal business function of such 
underwriter(s) will be to sell the 
securities to be registered, or that the 
promoters of the registrant have a 
material relationship with such 


SEC DOCKET/349 








underwriter(s). Sufficient details shall 
be given to allow full appreciation of 
such underwriter(s) experience and its 
relationship with the registrant, 
promoters and their controlling persons. 

(c) Other distrubutions. Outline 
briefly the plan of distribution of any 
securities to be registered that are to be 
offered otherwise than through 
underwriters. 

(i) If any securities are to be offered 
pursuant to a dividend or interest 
reinvestment plan the terms of which 
provide for the purchase of some 
securities on the market, state whether 
the registrant or the participant pays 
fees, commissions, and expenses 
incurred in connection with the plan. If 
the participant will pay such fees, 
commissions and expenses, state the 
anticipated cost to participants by 
transaction or other convenient 
reference. 

(2) If the securities are to be offered 
through the selling efforts of brokers of 
dealers, describe the plan of distribution 
and the terms of any agreement, 
arrangement, or understanding entered 
into with broker(s) or dealer(s) prior to 
the effective date of the registration 
statement, including volume limitations 
on sales, parties to ihe agreement and 
the conditions under which the 
agreement may be terminated. If known, 
identify the broker(s) or dealer(s) which 
will participate in the offering and state 
the amount to be offered through each. 

(3) If any of the securities being 
registered are to be offered otherwise 
than for cash, state briefly the general 
purposes of the distribution, the basis 
upon which the securities are to be 
offered, the amount of compensation 
and other expenses of distribution, and 
by whom they are to be borne. If the 
distribution is to be made pursuant to a 
plan of acquisition, reorganization, 
readjustment or succession, describe 
briefly the general effect of the plan and 
state when it became or is to become 
operative. As to any material amount of 
assets to be acquired under the plan, 
furnish information corresponding to 
that required by Instruction 5 of Item 504 
of Regulation S~K. 

(d) Offerings on exchange. If the 
securities are to be offered on an 
exchange, indicate the exchange. If the 
registered securities are to be offered in 
connection with the writing of 
exchange-traded call options, describe 
briefly such transactions. 

(3) Underwriters’ compensation. To 
the extent not set forth on the cover 
page of the prospectus, describe the 
discounts and commissions to be 
allowed or paid to the underwriters, and 
all other items that would be deemed by 
the National Association of Securities 
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Dealers to constitute underwriting 
compensation for purposes of the 
Association's Rule of Fair Practice. 

(f) Underwriter’s representative on 
board of directors. Described any 
arrangement whereby the underwriter 
has the right to designate a member or 
members of the board of directors of the 
registrant. The registrant shall disclose. 
the identity of any director so 
designated, and indicate whether or not 
a person so designated or allowed to be 
designated by the underwriter is or may 
be a director, officer, partner, employee 
or affiliate of the underwriter. 

(g) Indemnification of underwriters. If 
the underwriting agreement provides for 
indemnification by the registrant of the 
underwriters or their controlling persons 
against any liability arising under the 
Securities Act, furnish a brief 
description of such indemnification 
provisions. 

(h) Dealers’ compensation. State 
briefly the discounts and commissions 
to be allowed or paid to dealers, 
including all cash, securities, contracts 
or other considerations to be received 
by any dealer in connection with the 
sale of the securities. If any dealers are 
to act in the capacity of sub- 
underwriters and are to be allowed or 
paid any additional discounts or 
commissions for acting in such capacity, 
a general statement to that effect will 
suffice without giving the additional 
amounts to be sold. 

(i) Finders and promoters. Identify 
any finder or promoter and, if 
applicable, describe the nature of any 
material relationship between such 
finder or promoter and the registrant, its 
officers, directors, principal 
stockholders, finders or promoters or the 
principal underwriter(s), or if there is a 
managing underwriter(s), the managing 
underwriter(s), (including, in each case, 
affiliates or associates thereof). 

Item 509. Interest of named experts 
and counsel. If (a) any expert named in 
the registration statement as having 
prepared or certified any part thereof (or 
is named as having prepared or certified 
a report or valuation for use in 
connection with the registration 
statement), or (b) counsel for the 
registrant, underwriters or selling 
security holders named in the 
prospectus as having given an opinion 
upon the validity of the securities being 
registered or upon other legal matters in 
connection with the registration or 
offering of such securities, was 
employed for such purpose on a 
contingent basis, or at the time of such 
preparation, certification or opinion or 
at any time thereafter, had, or is to 
receive in connection with the offering, 
a substantial interest, direct or indirect, 


in the registrant or any of its parents or 
subsidiaries or was connected with the 
registrant or any of its parents or 
subsidiaries as a promoter, managing 
underwriter (or any principal 
underwriter, if there are no managing 
underwriters) voting trustee, director, 
officer, or employee, furnish a brief 
statement of the nature of such 
contingent basis, interest, or connection. 


Instructions to Item 509. 1. The interest of 
an expert (other than an accountant) or 
counsel will not be deemed substantial and 
need not be disclosed if the interest, 
including the fair market value of all 
securities of the registrant owned, received 
and to be received, or subject to options, 
warrants or rights received or to be received 
by the expert or counsel does not exceed 
$50,000. For the purpose of this Instruction, 
the term “expert” or counsel includes the 
firm, corporation, partnership or other entity, 
if any, by which such expert or counsel is 
employed or of which he is a member or of 
counsel to and all nonclerical personnel 
participating in such matter on behalf of such 
firm, corporation, partnership or entity. 

2. Accountants, providing a report on the 
financial statements, presented or 
incorporated by reference in the registration 
statement, should note § 210.2-01 of 
Regulation S—X (17 CFR 210) for the 
Commission's requirements regarding 
“Qualification of Accountants” which 
discusses disqualifying interests. 


Item 510. Indemnification of directors 
and officers. 

(a) Description of indemnification 
provisions. State the general effect of 
any statute, charter provisions, by-laws, 
contract or other arrangement under 
which any controlling person, director or 
officer of the registrant is insured or 
indemnified in any manner against any 
liability which he may incur in his 
capacity as such. 

(b) Disclosure to Commission position 
on indemnification for Securities Act 
liabilities. In addition to the disclosure 
required by paragraph (a) of this Item, if 
the undertaking required by paragraph 
(i) of Item 512 of Regulation S-K is not 
required to be included in the 
registration statement because 
acceleration of the effective date of the 
registation statement is not be be 
requested, and if waivers have not been 
obtained comparable to those specified 
in paragraph (i), a brief description of 
the indemnification provisions relating 
to directors, officers and controlling 
persons of the registrant against liability. 
arising under the Securities Act 
(including any provision of the 
underwriting agreement which relates to 
indemnification of the underwriter or its 
controlling persons by the registrant 
against such liabilities where a director, 
officer or controlling person of the 
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registrant is such an underwriter or 
controlling person thereof or a member 
of any firm which is such an 
underwriter) shall be included in the 
prospectus, together with a statement in 
substantially the following form: 


Insofar as indemnification for liabilities 
arising under the Securities Act of 1933 may 
be permitted to directors, officers or persons 
controlling the registrant pursuant to the 
foregoing provisions, the registrant has been 
informed that in the opinion of the Securities 
and Exchange Commission such 
indemnification is against public policy as 
expressed in the Act and is therefore 
unenforceable. 


Item 511. Other expenses of issuance 
and distribution. Furnish a reasonably 
itemized statement of all expenses in 
connection with the issuance and 
distribution of the securities to be 
registered, other than underwriting 
discounts and commissions. If any of the 
securities to be registered are to be 
offered for the account of security 
holders, indicate the portion of such 
expenses to be borne by such security 
holder. 

Instruction to Item 511. Insofar as 
practicable, registration fees, Federal taxes, 
States taxes and fees, trustees’ and transfer 
agents’ fees, costs of printing and engraving, 
and legal, accounting, and engineering fees 
shall be itemized separately. Include as a 
separate item any premium paid by the 
registrant or any selling security holder on 
any policy obtained in connection with the 
offering and sale of the securites being 
registered which insures or indemnifies 
directors Gr officers against any liabilities 
they may incur in connection with the 
registration, offering, or sale of such 
securites. The information may be given as 
subject to future contingencies. If the 
amounts of any items are not known, 
estimates, identified as such, shall be given. 


Item 512. Undertakings. Include each 
of the following undertakings that is 
applicable to the offering being 
registered. 

(a) Rule 462A Offering.’ Include the 
following if the securities are registered 
pursuant to Rule 462A under the 
Securities Act [17 CFR 230.462A]: 

The undersigned registrant hereby 
undertakes: 

(1) To file, during any period in which 
offers or sales are being made, a post- 
effective amendment to this registration 
statement: 

(i) To include any propectus required 
by Section 10(a)(3) of the Securites Act 
of 1933; 

(ii) To reflect in the prospectus any 
facts or events arising after the effective 
date of the registration statement (or the 
most recent post-effective amendment 
thereof) which, individually or in the 


‘Paragraph (a) reflects proposals made in 
Securities Act Release No. 6334 (Aug. 6, 1981). 
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aggregate, represent a fundamental 
change in the information set forth in the 
registration statement; 

(iii) To include any material 
information with respect to the plan of 
distribution not previously disclosed in 
the registration statement or any 
material change to such information in 
the registration statement, including (but 
not limited to) any addition or deletion 
of a managing underwriter other than as 
a co-manager; 

Provided, however, that paragraphs 
(a)(1)(i) and (a)(1)(ii) do not apply if the 
registration statement is on Form S-3 [17 
CFR 239.13] or Form S-8 [17 CFR 
239.16b], and the information required to 
be included in a post-effective 
amendment by those paragraphs is 
contained in periodic reports filed by the 
registrant pursuant to section 13 or 
section 15(d) of the Securities Exhange 
Act of 1934 that are incorporated by 
reference in the registration statement. 

(2) That, for the purpose of 
determining any liability under the 
Securities Act of 1933, each such post- 
effective amendment shall be deemed to 
be a new registration statement relating 
to the securities offered therein, and the 
offering of such securities at that time 
shall be deemed to be the intitial bona 
fide offering thereof. 

(3) To remove from registration by 
means of a post-effective amendment 
any of the securities being registered 
which remain unsold at the termination 
of the offering. 

(b) Filings incorporating subsequent 
Exchange Act domuments by reference. 
Include the following if the registration 
statement incorporates by reference any 
Exchange Act document filed 
subsequent to the effective date of the 
registration statement: 


The undersigned registrant hereby 
undertakes that, for purposes of determining 
any liability under the Securities Act of 1933, 
each filing of the registrant's annual report 
pursuant to section 13(a) or section 15(d) of 
the Securities Exchange Act of 1934 (and, 
where applicable, each filing of en employee 
benefit plan's annual report pursuant to 
section 15(d) of the Securities Exchange Act 
of 1934) that is incorporated by reference in 
the registration statement shall be deemed to 
be a new registration statement relating to 
the Securities offered therein, and the offering 
of such securities at that time shall be 
deemed to be the intital bona fide offering 
thereof. 


(c) Warrants and rights offerings. 
Include the following, with appropriate 
modifications to suit the particular case, 
if the securities to be registered are to be 
offered to existing security holders 
pursuant to warrants or rights and any 
securities not taken by security holders 
are to be reoffered to the public: 


The undersigned issuer hereby 
undertakes to supplement the 
prospectus, after the expiration of the 
subscription period, to set forth the 
results of the subscription offer, the 
transactions by the underwriters during 
the subscription period, the amount of 
unsubscribed securities to be purchased 
by the underwriters, and the terms of 
any subsequent reoffering thereof. If any 
public offering by the underwriters is to 
be made on terms differing from those 
set forth on the cover page of the 
prospectus, a post-effective amendment 
will be filed to set forth the terms of 
such offering. 

(d) Competitive bids. Include the 
following, with appropriate 
modifications to suit the particular case, 
if the securities to be registered are to be 
offered at competitive bidding: 

The undersigned issuer hereby 
undertakes (1) to file an amendment to 
the registration statement reflecting the 
results of bidding, the terms of the 
reoffering and related matters to the 
extent required by the applicable form, 
not later than the first use, authorized by 
the issuer after the opening of bids, of a 
prospectus relating to the securities 
offered at competitive bidding, unless no 
further public offering of such securities 
by the issuer and no reoffering of such 
securities by the purchasers is proposed 
to be made, and 

(2) to use its best efforts to distribute 
prior to the opening of bids, to 
prospective bidders, underwriters, and 
dealers, a reasonable number of copies 
of a prospectus which at that time meets 
the requirements of section 10(a) of the 
Act, and relating to the securities 
offered at competitive bidding, as 
contained in the registration statement, 
together with any supplements thereto. 

(e) Incorporated annual and quarterly 
reports. Include the following if the 
registration statement specifically 
incorporates by reference (other than by 
indirect incorporation by reference 
through a-Form 10-K report) in the 
prospectus all or any part of the annual 
report to security holders meeting the 
requirements of rule 14a-3 or Rule 14c-3 
under the Exchange Act: 


The undersigned issuer hereby undertakes 
to deliver or cause to be delivered with the 
prospectus, to each person to whom the 
prospectus is sent or given, the latest annual 
report to security holders that is incorporated 
by reference in the prospectus and furnished 
pursuant to and meeting the requirements of 
Rule 14a-3 or Rule 14c-3 under the Securities 
Exchange Act of 1934; and, where interim 
financial information required to be 
presented by Article 3 of Regulation S—X are 
not set forth in the prospectus, to deliver, or 
cause to be delivered to each person to whom 
the prospectus is sent or given, the latest 
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quarterly report that is specifically 
incorporated by reference in the prospectus 
to provide such interim financial information. 


(f) Employee plans on Form S-8. 
Include the following if the registration 
statement is on a Form S-8: 

(1) The undersigned issuer hereby 
undertakes to deliver or cause to be 
delivered with the prospectus to each 
employee to whom the prospectus is 
sent or given a copy of the issuer's 
annual report to stockholders for its last 
fiscal year, unless such employee 
otherwise has received a copy of such 
report, in which case the issuer shall 
state in the prospectus that it will 
promptly furnish, without charge, a copy 
of such report on written request of the 
employee. If the last fiscal year of the 
issuer has ended within 120 days prior 
to the use of the prospectus, the annual 
report of the issuer for the preceding 
fiscal year may be so delivered, but 
within such 120 day period the annual 
report for the last fiscal year will be 
furnished to each such employee. 

(2) The undersigned issuer hereby 
undertakes to transmit or cause to be 
transmitted to all employees 
participating in the plan who do not 
otherwise receive such material as 
stockholders of the issuer, at the time 

~and in the manner such material is sent 
to its stockholders, copies of all reports, 
proxy statements and other 
communications distributed to its 
stockholders generally. 

(3) Where interests in a plan are 
registered herewith, the undersigned 
issuer and plan hereby undertake to 
transmit or cause to be transmitted 
promptly, without charge, to any 
participant in the plan who makes a 
written request, a copy of the then latest 
annual report of the plan filed pursuant 
to section 15(d) of the Securities 
Exchange Act of 1934 (Form 11-K). If 
such report is filed separately on Form 
11-K, such form shall be delivered upon 
written request. If such report is filed as 
a part of the issuer’s annual report on 
Form 10-K, that entire report (excluding 
exhibits) shall be delivered upon written 
request. If such report is filed as a part 
of the issuer's annual report to 
stockholders delivered pursuant to 
paragraph (1) or (2) of this undertaking, 


additional delivery shall not be required. 


(g) Equity offerings of nonreporting 
issuers. Include the following if equity 
securities of a registrant that prior to the 
offering had no obligation to file reports 
with the Commission pursuant to 
section 13(a) or 15(d) of the Exchange 
Act are being registered for sale in an 
underwritten offering: 

The undersigned registrant hereby 
undertakes to provide to the underwriter at 
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the closing specified in the underwriting 
agreements certificates in such 
denominations and registered in such names 
as required by the underwriter to permit 
prompt delivery to each purchaser. 


(h) Registration on Form S-14 or S-15 
of securities offered for resale. Include 
the following if the securities are being 
registered on Form S-14 or S-15 in 
connection with a transaction specified 
in paragraph (a) of Rule 145 [17 CFR 
230.145). 

(1) The undersigned issuer hereby 
undertakes as follows: that prior to any 
public reoffering of the securities 
registered hereunder through use of a 
prospectus which is a part of this 
registration statement, by any person or 
party who is deemed to be an 
underwriter within the meaning of Rule 
145(c), the issuer undertakes that such 
reoffering prospectus will contain the 
information called for by the applicable 
registration form with respect to 
reofferings by persons who may be 
deemed underwriters, in addition to the 
information called for by the other Items 
of the applicable form. ; 

(2) The issuer undertakes that every 
prospectus (i) that is filed pursuant to 
paragraph (1) immediately preceding, or 
(ii) that purports to meet the 
requirements of section 10(a)(3) of the 
Act and is used in connection with an 
offering of securities subject to Rule 
462A, will be filed as a part of an 
amendment to the registration statement 
and will not be used until such 
amendment is effective, and that, for 
purposes of determining any liability 
under the Securities Act of 1933, each 
such post-effective amendment shall be 
deemed to be a new registration 
statement relating to the securities 
offered therein, and the offering of such 
securities at that time shall be deemed 
to be the initial bona fide offering 
thereof. 

(i) Acceleration of effectiveness. 
Include the following if any acceleration 
is requested of the effective date of the 
registration statement pursuant to Rule 
461 under the Securities Act [17 CFR 
230.461], and (1) any provision or 
arrangement exists whereby the 
registrant may indemnify a director, 
officer or controlling person of the 
registrant against liabilities arising 
under the Securities Act, or (2) the 
underwriting agreement contains 
provision by which indemnification 
against such liabilities are given by the 
registrant to the underwriter or 
controlling persons of the underwriter 
and a director, officer or controlling 
person of the registrant is such an 
underwriter or controlling person 
thereof or a member of any firm which is 
such an underwriter, and (3) the benefits 


of such indemnification are not waived 
by such persons: 


Insofar as indemnification for liabilities 
arising under the Securities Act of 1933 may 
be permitted to directors, officers and 
controlling persons of the registrant pursuant 
to the foregoing provisions, or otherwise, the 
registrant has been advised that in the 
opinion of the Securities and Exchange 
Commission such indemnification is against 
public policy as expressed in the Act and is, 
therefore, unenforceable. In the event that a 
claim for indemnification against such 
liabilities (other than the payment by the 
registrant of expenses incurred or paid by a 
director, officer or controlling person of the 
registrant in the successful defense of any 
action, suit or proceeding) is asserted by such 
director, officer or controlling person in 
connection with the securities being 
registered, the registrant will, unless in the 
opinion of its counsel the matter has been 
settled by controlling precedent, submit to a 
court of appropriate jurisdiction the question 
whether such indemnification by it is against 
public policy as expressed in the Act and will 
be governed by the final adjudication of such 
issue. 


§ 229.600 Exhibits. 

Item 601. Exhibits. 

(a) Exhibits and index required. (1) 
Subject to Rule 447 (17 CFR 230.447) 
under the Securities Act and Rule 12b- 
32 (17 CFR 240.12b-32) under the 
Exchange Act regarding incorporation of 
exhibits by reference, the exhibits set 
forth in the exhibit table shall be filed as 
indicated, as part of the registration 
statement or report. (2) Each registration 
statement or report shall contain an 
exhibit index, which shall precede 
immediately the exhibis filed with such 
registration statement. For convenient 
reference, each exhibit shall be listed in 
the exhibit index according to the 
number assigned to it in the exhibit 
table. The exhibit index shall indicate, 
by handwritten, typed, printed, or other 
legible form of notation in the manually 
signed original registration statement or 
report, the page number in the 
sequential numbering systen where such 
exhibit can be found. Where exhibits 
are incorporated by reference, this fact 
shall be noted in the exhibit index 
referred to in the preceding sentence. 
Further, the first page of the manually 
signed registration statement shall list 
the page in the filing where the exhibit 
index is located. For a description of 
each of the exhibits included in the 
exhibit table, see paragraph (b) of this 
Item. (3) This Item applies only to the 
forms specified in the exhibit table. 
With regard to forms not listed in that 
table, reference shall be made to the 
appropriate form for the specific exhibit 
filing requirements applicable thereto. 
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Instructions to Item 601. 1. If an exhibit to a 
registration statement (other than an opinion 
or consent), filed in preliminary form, has 
been changed only (A) to insert information 
as to interest, dividend or conversion rates, 
redemption or conversion prices, purchase or 
offering prices, underwriters’ or dealers’ 
commission, names, addresses or 
participation of underwriters or simila. 
matters, which information appears 
elsewhere in an amendment to the 
registration statement, or (B) to correct 
typographical errors, insert signatures or 
make other similar immaterial changes, then, 
notwithstanding any contrary requirement of 
any rule or form, the registrant need not refile 
such exhibit as so amended; provided the 
registrant states in the amendment to the 
registration statement the basis provided by 


this Instruction for not refiling such exhibit. 
Any such incomplete exhibit may not, 
however, be incorporated by reference in any 
subsequent filing under any Act administered 
by the Commission. 2. In any case where two 
or more indentures, contracts, franchises, or 
other documents required to be filed as 
exhibits are substantially identical in all 
material respects except as to the parties 
thereto, the dates of execution, or other 
details, the registrant need file a copy of only 
one of such documents, with a schedule 
identifying the other documents omitted and 
setting forth the material details in which 
such documents differ from the document a 
copy of which is filed. the Commission may 
at any time in its discretion require filing of 
copies of any documents so omitted. 3. Only 
copies, rather than originals, need be filed of 


Exhibit Table 


each exhibit required except as otherwise 
specifically noted. 


Exhibit Table 


Instructions to the Exhibit Table: 1. The 
exhibit table indicates those documents that 
must be filed as exhibits to the respective 
forms listed. 2. The “X” designation indicates 
the documents which are required to be filed 
with each form even if previously filed with 
another document, Provided, However, that 
such previously filed documents may be 
incorprated by reference to satisfy the filing 
requirements. 3. The number used in the far 
left column of each table refers to the 
appropriate subsection in paragraph (b) 
where a description of the exhibit can be 
found. Whenever necessary, alphabetical or 
numerical subparts may be used. 





Securities Act forms 


Exchange Act forms 





s-3 s-8 S-11 S-14 $-15 


10 6K 10-Q 10-K 








(1) Underwriting x . x 











(5) Opinion re legality........ x 





< >< 


(6) Opinion re discount. X 














agreement. 
(10) Material contracts ........ X 





x >< 


(11) Statement re x 


<x 





(12) Statements re x x 








(13) Annual report to® x 


(14) Material foreign x 





(15) Letter re unaudited x x 








(16) Letter re change in 


(17) Letter re director 





resigna' 
(18) Letter re change in 








accounting 
principles. 

(19) Previously unfiled 
documents. 





(20) Report fi hed to 
(21) Other di or 














(24) Consents of experts X x 
od : 
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(25) 


x 





(26) 
(27) 
(28) 


x 








x x x 











* Where incorporated ted by rterence info the text Of the prospectus 8s permitted by the registration form. 


(b) Description of exhibits. Set forth 
below is a description of each document 
listed in the exhibit tables. 

(1) Underwriting agreement—Each 
underwriting contract or agreement with 
a principal underwriter pursuant to 
which the securities being registered are 
to be distributed; if the terms of such 
documents have not been determined, 
the proposed forms thereof. 

(2) Plan of acquisition, reorganization, 
arrangement, liquidation or 
succession—Any material plan of 
acquisition, disposition, reorganization, 
readjustment, succession, liquidation or 
arrangement and any amendments 
thereto described in the statement or 
report. Schedules (or similar 
attachments) to.these exhibits shall not 
be filed unless such schedules contain 
information which is material to an 
investment decision and which is not 
otherwise disclosed in the agreement or 
the disclosure document. The plan filed 
shall contain a list briefly identifying the 
contents of all omitted schedules, 
together with an agreement to furnish 
supplementally a copy of any omitted 
schedule to the Commission upon 
‘request. 

(3) Articles of incorporation and by- 
laws—The articles of incorporation and 
by-laws of the registrant or instruments 
corresponding thereto as currently in 
effect and any amendments thereto. 
Whenever amendments to the articles or 
by-laws of the registrant are filed, there 
shall also be filed a complete copy of the 
articles or by-laws as amended. Where 
it is impracticable for the registrant to 
file a charter amendment authorizing 
new securities with the appropriate 
state authority prior to the effective date 
of the registration statement registering 
such securities, the registrant may file as 
an exhibit to the registration statement 
the form of amendment to be filed with 
the state authority; and in such a case, if 
material changes are made after the 
copy is filed, the registrant must also file 
the changed copy. 

(4) Instruments defining the rights of 
security holders, including identures— 
{i) All instruments defining the rights of 
holders of the equity or debt securities 
being registered. 
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(ii) Except as set forth in (iii) below, 
for filings on Forms S-1, S-11, and S-14 
under the Securities Act and Forms 10 
and 10-K under the Exchange Act all 
instruments defining the rights of 
holders of long-term debt of the 
registrant and of all subsidiaries for 
which consolidated or unconsolidated 
financial statements are required to be 
filed. 

(iii) Where the instrument defines the 
rights of holders of long-term debt of the 
registrant and all its subsidiaries for 
which consolidated or unconsolidated 
financial statements are required to be 
filed, there need not be filed (A) any 
instrument with respect to long-term 
debt not being registered if the total 
amount of securities authorized 
thereunder does not exceed 10 percent 
of the total assets of the registrant and 
its subsidiaries on a consolidated basis 
and if there is filed an agreement to 
furnish a copy of such agreement to the 
Commission upon request; (B) any 
instrument with respect to any class of 
securities if appropriate steps to assure 
the redemption or retirement of such 
class will be taken prior to or upon 
delivery by the registrant of the 
securities being registered; or (C) copies 
of instruments evidencing scrip 
certificates for fractions of shares. 

(iv) If any of the securities being 
registered are, or will be, issued under 
an indenture to be qualified under the 
Trust Indenture Act, the copy of such 
indenture which is filed as an exhibit 
shall include or be accompanied by (A) 
a reasonably itemized and informative 
table of contents; and (B) a cross- 
reference sheet showing the location in 
the indenture of the provisions inserted 
pursuant to sections 310 through 318(a) 
inclusive of the Trust Indenture Act of 
1939. 

(v) With respect to Forms 8-K and 10- 
Q under the Exchange Act which are 
filed and which disclose the creation of 
a new class of securities or 
indebtedness or the issuances or 
reissuance of any additional securities 
or indebtedness of a class outstanding, 
or the modification of existing rights of 
security holders, file all instruments 
defining the rights of holders of these 


securities or indebtedness. However, 
there need not be filed any instrument 
with respect to long-term debt not being 
registered which meets the exclusion set 
forth above in paragraph (iii)(A). 

(5) Opinion re legality—{i) An opinion 
of counsel as to the legality of the 
securities being registered, indicating 
whether they will, when sold, be, legally 
issued, fully paid and non-assessable, 
and, if debt securities, whether they will 
be binding obligations of the registrant. 

(ii) If the securities being registered 
are issued under a’plan and the plan is 
subject to the requirements of ERISA 
furnish: 

(A) An opinion of counsel which 
confirms compliance of the provisions of 
the written documents constituting the 
plan with the requirements of that Act 
pertaining to such provisions; 

(B) A copy of the Internal Revenue 
Service determination letter that the 
plan is qualified under section 401 of the 
Internal Revenue Code; or 

(C) An opinion of counsel, attaching a 
copy of the determination letter, that 
any amended provisions of the plan 
adopted subsequent to such 
determination comply with the 
requirement of the Act pertaining to 
such provisions. 

(6) Opinion re discount on capital 
shares—If any discount on capital 
shares is shown as a deduction from 
capital shares on the most recent 
balance sheet being filed for the 
registrant, there shall be filed a 
statement of the circumstances under 
which such discount arose and an 
opinion of counsel as to the legality of 
the issuance of the shares to which such 
discount relates. The opinion shall set 
forth any applicable constitutional and 
statutory provisions and shall cite any 
decisions which in the opinion of 
counsel are controlling. 

(7) Opinion re liquidation 
preference—If the registrant has any 
shares the preference of which upon 
involuntary liquidation exceeds the par 
or stated value thereof, there shall be 
filed an opinion of counsel as to whether 
there are any restrictions upon surplus 
by reason of such excess and also as to 
any remedies available to security 
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holders before or after payment of any 
dividend that would reduce surplus to 
an amount less than the amount of such 
excess. The opinion shall set forth any 
applicable constitutional and statutory 
provisions and shall cite any decisions 
which, in the opinion of counsel, are 
controlling. 

(8) Opinion re tax matters—For filings 
on Form S-11 under the Securities Act 
or those to which Guide 4 of the 
Industry Guides applies, an opinion of 
counsel or, in lieu thereof, a revenue 
ruling from the Internal Revenue 
Service, supporting the tax matters and 
consequences to the shareholders as 
described in the filing when such tax 
matters are material to the transaction 
for which the registration statement is 
being filed. This exhibit otherwise need 
only be filed with the other applicable 
registration forms where the tax 
consequences are material to an 
investor and a representation as to tax 
consequences is set forth in the filing. If 
a tax opinion is set forth in full in the 
filing, an indication that such is the case 
may be made in lieu of filing the 
otherwise required exhibit. Such tax 
opinions may be conditioned or may be 
qualified, so long as such conditions and 
qualifications are adequately described 
in the filing. 

(9) Voting trust agreement—Any 
voting trust agreements and 
amendments thereto. 

(10) Material contracts—{i) Every 
contract not made in the ordinary course 
of business which is material to the 
registrant and is to be performed in 
whole or in part at or after the filing of 
the registration statement or report or 
was entered into not more than two 
years before such filing. Only contracts 
need be filed as to which the registrant 
or subsidiary of the registrant is a party 
or has succeeded to a party by 
assumption or assignment or in which 
the registrant or such subsidiary has a 
beneficial interest. 

(ii) If the contract is such as ordinarily 
accompanies the kind of business 
conducted by the registrant and its 
subsidiaries, it will be deemed to have 
been made in the ordinary course of 
_ business and need not be filed unless it 
falls within one or more of the following 
categories, in which case it shall be filed 
except where immaterial in amount or 
signficance: 

(A) Any contract to.which directors, 
officers, promoters, voting trustees, 
security holders named in the 
registration statement or report, or 
underwriters are parties other than 
contracts involving only the purchase or 
sale of current assets having a 
determinable market price, at such 
market price: 
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(B) Any contract upon which the 
registrant's business is substantially 
dependent, as in the case of continuing 
contracts to sell the major part of 
registrant's products or services or to 
purchase the major part of registrant's 
requirements of goods, services or raw 
materials or any franchise or license or 
other agreement to use a patent, 
formula, trade secret, process or trade 
name upon which registrant's business 
depends to a material extent; 

(C) Any contract calling for the 
acquisition or sale of any property, plant 
or equipment for a consideration 
exceeding 15 percent of such fixed 
assets of the registrant on a 
consolidated basis; or 

(D) Any material lease under which a 
part of the property described in the 
registration statement or report is held 
by the registrant. 

{iii)(A) Any management contract or 
any remunerative plan, contract or 
arrangement, including but not limited to 
plans relating to options, warrants or 
rights, pension, retirement or deferred 
compensation or bonus, incentive or 
profit sharing (or if not set forth in any 
formal document, a written description 
thereof) in which any director or any of 
the five most highly compensated 
executive officers of the registrant 
participates shall be deemed material 
and shall be filed; and any other 
management contract or any 
remunerative plan, contract, or 
arrangement in which any other 
executive officer of the registrant 
participates shall be filed unless 
immaterial in amount or significance. 

(B) Notwithstanding paragraph (iii)(A) 
above, the following management 
contracts or remunerative plans, 
contracts or arrangements need not be 
filed: 

(2) Ordinary purchase and sales 
agency agreements. 

(2) Agreements with managers of 
stores in a chain organization or similar 
organization. 

(3) Contracts providing for labor or 
salesmen’s bonuses or payments to a 
class of security holders, as such. 

(4) Any remunerative plan, contract or 
arrangement which pursuant to its terms 
is available to employees, officers or 
directors generally and which in 
operation provides for the same method 
of allocation of benefits between 
management and nonmanagement 
participants. 

(5) Any remunerative plan, contract or 
arrangement if the registrant is a foreign 
private issuer that furnishes 
remunerative information on an 
aggregate basis as permitted by 
Instruction 1 to paragraph (a) of Item 
402. 


(6) Any remunerative plan, contract, 
or arrangement if the registrant is a 
wholly owned subsidiary of a company 
who has a class of securities registered 
pursuant to § 12 or files reports pursuant 
to § 15(d) of the Exchange Act and is 
filing a report on Form 10-K or 
registering debt instruments on Form S- 
2. 

Instruction: With the exception of 
management contracts, in order to 
comply with paragraph (iii) above, 
registrants need only file copies of the 
various remunerative plans and need 
not file each individual director's or 
executive officer’s personal agreement 
under the plans unless there are 
particular provisions in such personal 
agreements whose disclosure in an 
exhibit is necessary to an investor's 
understanding of that individual's 
remuneration under the plan. 

(11) Statement re computation of per 
share earnings—A statement setting 
forth in reasonable detail the 
computation of per share earnings, 
unless the computation can be clearly 
determined from the material contained 
in the registration statement or report. 
(See Securities Act Release No. 5133 
(February 18, 1971) [36 FR 4483]). 

(12) Statements re computation of 
rutios—A statement setting forth in 
reasonable detail the computation of 
ratios of earnings to combined fixed 
charges and preferred dividends and 
any other such ratios which appear in 
the registration statement or report. 

(13) Annual report to security holders, 
Form 10-Q or quarterly report to 
security holders—The registrant's 
annual report to security holders for its 
last fiscal year, its Form 10-Q (if 
specifically incorporated by reference in 
the prospectus) or its quarterly report to 
security holders, if all or a portion 
thereof is incorporated by reference in 
the filing. Such report, except for those 
portions thereof which are expressly 
incorporated by reference in the filing, is 
to be furnished for the information of the 
Commission and is not to be deemed 
“filed” as part of the filing. If the 
financial statements in the report have 
been incorporated by reference in the 
filing, the accountant'’s certificate shall 
be manually signed in one copy. See 
Rule 411(b) [17 CFR 230.411(b)]. 

(14) Material foreign patents—Each 
material foreign patent for an invention 
not covered by a United States patent. If 
the filing is a registration statement and 


_ if a substantial part of the securities to 


be offered or if the proceeds therefrom 
have been or are to be used for the 
particular purposes of acquiring, 
developing or exploiting one or more 
material foreign patents or patent rights, 
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furnish a list showing the number and a 
brief identification of each such patent 
or patent right. 

(15) Letter re unaudited interim 
financial information—A letter, where 
applicable, from the independent 
accountant which acknowledges 
awareness of the use in a registration 
statement of a report on unaudited 
interim financial information which 
pursuant to Rule 436(c) (17 CFR 
230.436(c)) under the Securities Act is 
not considered a part of a registration 
statement prepared or certified by an 
accountant or a report prepared or 
certified by an accountant within the 
meaning of sections 7 and 11 of that Act. 

(16) Letter re change in certifying 
accountant—A letter from the 
registrant's former independent 
accountant regarding its concurrence or 
disagreement with the statements made 
by the registrant in the current report 
concerning the resignation or dismissal 
as the registrant's principal accountant. 

(17) Letter re director resignation— 
Any letter from a former director which 
sets forth a description of a 
disagreement with the registrant that led 
to the director's resignation or refusal to 
stand for re-election and which requests 
that the matter be disclosed. 

(18) Letter re change in accounting 
principles—Unless previously filed, a 
letter from the registrant's independent 
accountant indicating whether any 
change in accounting principles or 
practices followed by the registrant, or 
any change in the method of applying 
any such accounting principles or 
practices, which affected the financial 
statements being filed with the 
Commission in the report or which is 
reasonably certain to affect the financial 
statements of future fiscal years is to an 
alternative principle which in his 
judgment is preferable under the 
circumstances. No such letter need be 
filed when such change is made in 
response to a standard adopted by the 
Financial Accounting Standards Board 
that creates a new accounting principle, 
that expresses a preference for an 
accounting principle, or that rejects a 
specific accounting principle. 

(19) Previously unfiled documents— 
All contracts and other documents of a 
type required to be filed as an exhibit to 
an original registration statement on 
Form 10 or a report on Form 10-K or 10- 
Q under the Exchange Act which were 
executed or in effect during the reporting 
period and not previously filed, as well 
as all amendments or modifications, not 
previously filed, to all currently required 
exhibits previously filed with Forms 10, 
10-K and 10-Q. 

(20) Report furnished to security 
holders—if the registrant makes 
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available to its stockholders or 
otherwise publishes, within the period 
prescribed for filing the report, a 
document or statement containing 
information meeting some or all of the 
requirements of Part I of Form 10-Q, the 
information called for may be 
incorporated by reference to such 
published document or statement 
provided copies thereof are included as 
an exhibit to the registration statement 
or to Part I of the Form 10-Q report. 

(21) Other documents or statements to 
security holders—if the registrant 
makes available to its stockholders or 
otherwise publishes, within the period 
prescribed for filing the report, a 
document or statement containing 
information meeting some or all of the 
requirements of this form the 
information called for may be 
incorporated by reference to such 
published document or statement 
provided copies thereof are filed as an 
exhibit to the report on this form. 

(22) Subsidiaries of the registrant—{i) 
List all subsidiaries of the registrant, the 
state or other jurisdiction of 
incorporation or organization of each, 
and the names under which such 
subsidiaries do business. This list shall 
be repeated in each annual filing. 

(ii) The names of particular 
subsidiaries may be omitted if the 
unnamed subsidiaries, considered in the 
aggregate as a single subsidiary, would 
not constitute a significant subsidiary as 
of the end of the year covered by this 
report. (See the definition of “significant 
subsidiary” in Rule 1-02(v) (17 CFR 
210.1-02{v)} of Regulation S-X.) The 
names of consolidated wholly-owned 
multiple subsidiaries carrying on the 
same line of business, such as chain 
stores or small loan companies, may be 
omitted, provided the name of the 
immediate parent, the line of business, 
the number of omitted subsidiaries 
operating in the United States and the 
number operating in foreign countries 
are given. This instruction shall not 
apply, however, to banks, insurance 
companies, savings and loan 
associations or to any subsidiary subject 
to regulation by another Federal agency. 

(23) Published report regarding 
matters submitted to vote of security 
holders—Published reports containing 
all of the information called for by Item 
4 of Part If of Form 10-Q or Item 11 of 
Part III on Form 10-K which is referred 
to therein in lieu of providing disclosure 
in Form 10-Q or 10-K, which are 
requiredto be filed as exhibits by Rule 
12(b)(23(a)(3) under the Exchange Act. 

(24) Consents of experts and 
counsel—Ali written consents required 
to be filed, together with a list thereof. 
Such consents shall be dated and 


manually signed. Where the consent of 
an expert or counsel is contained in his 
report or opinion, a reference shall be 
made in the list to the report or opinion 
containing the consent. 

(25) Power of attorney—If any name is 
signed to the registration statement or 
report pursuant to a power of attorney, 
manually signed copies of such power of 
attorney shall be filed. In addition, if the 
name of any officer signing on behalf of 
the registrant, or attesting the 
registrant's seal, is signed pursuant to a 
power of attorney, certified copies of a 
resolution of the registrant's board of 
directors authorizing such signature 
shall also be filed. 

(26) Statement of eligibility of 
trustee—A statement of eligibility and 
qualification of each person designated 
to act as trustee under an indenture to 
be qualified under the Trust Indenture 
Act of 1939. 

(27) Invitations for competitive bids~ 
If the registration statement covers 
securities to be offered at competitive 
bidding, any form of communication 
which is an invitation for competitive 
bid which will be sent or given to any 
person shall be filed. 

(28) Additional exhibits—{i) Any 
additional exhibits which the registrant 
may wish to file shall be so marked as 
to indicate clearly the subject matters to 
which they refer. (ii) Any document 
(except for an exhibit) or part thereof 
which is incorporated by reference in 
the filing and is not otherwise required 
to be filed by this Item or is not a 
Commission filed document 
incorporated by reference in a Securities 
Act registration statement. 


§ 229.700 Miscellaneous. 


Item 701. Recent sales of unregistered 
securities. Furnish the following 
information as to all securities of the 
registrant sold by the registrant within 
the past three years which were not 
registered under the Securities Act. 
Include sales of reacquired securities, as 
well as new issues, securities issued in 
exchange for property, services, or other 
securities, and new securities resulting 
from the modification of outstanding 
securities. 

(a) Securities sold. Give the date of 
sale and the title and amount of 
securities sold. 

(b) Underwriters and other 
purchasers. Give the names of the 
principal underwriters, if any. As to any 
such securities not publicly offered, 
name the persons or identify the class of 
persons to whom the securities were 
sold. 

(c) Consideration. As to securities 
sold for cash, state the aggregate 
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offering price and thé aggregate 
underwriting discounts or commissions. 
As to any securities sold otherwise than 
for cash, state the nature of the 
transaction and the nature and 
aggregate amount of consideration 
received by the registrant. 

(d) Exemption from registration 
claimed. Indicate the section of the 
Securities Act or the rule of the 
Commission under which exemption 
from registration was claimed and state 
briefly the facts relied upon to make the 
exemption available. 


Instructions. 1. Information required by this 
Item 701 need not be set forth as to notes, 
drafts, bills of exchange, or bankers’ 
acceptances which mature not later than one 
year from the date of issuance. 

2. If the sales were made in a series of 
transactions, the information may be given 
by such totals and periods as will reasonably 
convey the information required. 


§ 229.800 List of industry Guides 

(a) Guide 1. Disclosure of principal 
sources of electric revenues. 

(b) Guide 2. Prospectuses relating to 
interests in oil and gas programs guide. 

{c) Guide 3. Registration statements 
relating to “insurance premium funding 
programs.” 

‘ (d) Guide 4. Preparation of registration 
statements relating to interest in real 
estate limited partnerships. 

(e) Guide 5. Statistical disclosure by 
bank holding companies. 
By the Commission. 
George A. Fitzsimmons, 
Secretary. 
August 6, 1981. 
[FR Doc. 81-23439 Filed 8-13-81: 12:56 pm] 
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17 CFR Parts 201, 230 and 240 


{Release Nos. 33-6333, 34-18009, and IC- 
11889; File No. S7-895] 


Proposed Revision of Regulation C, 
Registration and Regulation 12B, 
Registration and Reporting 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Notice of proposed rulemaking. 





summary: The Commission is 
publishing for comment proposed 
revisions to the regulations which 
govern the procedures concerning: (1) 
the registration of securities under the 
Securities Act of 1933; and (2) the 
registration and reports of certain 
issuers under the Securities Exchange 
Act of 1934. Certain of these proposals 
are designed to implement the 
Commission's program to integrate the 
disclosure systems under those Acts. 
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Other proposals represent a “sunset” 
review of these regulations and are 
intended to simplify, to update and to 
eliminate inconsistencies in current 
rules and to delete unnecessary or 
outmoded regulation. 

DATE: Comments must be received on or 
before October 30, 1981. 

ADDRESSES: Comment letter should refer 
to File No. 7-895 and be submitted in 
triplicate to George A. Fitzsimmons, 
Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, 
Washington, D.C. 20549. All comments 
received will be available for public 
inspection and copying in the 
Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 
20549. 

FOR FURTHER INFORMATION CONTACT: 
W. Scott Cooper (202) 272-2589, Office 
of Disclosure Policy, Division of 
Corporation Finance, Securities and 
Exchange Commission, Washington, 
D.C. 20549; for questions concerning 
investment companies, contact Mary K. 
Crook (202) 272-2033, Office of 
Disclosure Legal Services, Division of 
Investment Management, Securities and 
Exchange Commission, Washington, 
D.C. 20549. 

SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission 
today published for comment proposed 
amendments to Regulation C (17 CFR 
230.400 through 230.494) pursuant to 
Sections 6, 7, 10 and 19(a) of the 
Securities Act of 1933 (the “Securities 
Act’) [15 U.S.C. 77a et seq. (1976 and 
Supp. III 1979), as amended by the Small 
Business Investment Incentive Act of 
1980, Pub. L. No. 96-477 (October 21, 
1980)] and proposed amendments to 
Regulation 12B (17 CFR 240.12b-1 
through 240.12b-36) pursuant to Sections 
3(b), 13(a) and 23(a) of the Securities 
Exchange Act of 1934 (the “Exchange 
Act”) [15 U.S.C. 78a et seq. (1976 and 
Supp. III 1979)]. If adopted, these 
proposals would simplify and clarify 
procedural requirements, eliminate 
inconsistencies between different sets of 
regulations, conform the provisions of 
Regulation C and Regulation 12B to the 
procedures established in the integrated 
disclosure system, and revise and up- 
date, or delete, out-moded or 
unnecessary regulations. 

Pursuant to Section 605(b) of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), the Chairman of the Commission 
has certified that the amendments to- 
Regulation C and 12B proposed herein 
will not have, if promulgated, a 
significent economic impact on a 
substantial number of small entities. 
This certification, including the reasons 
therefor, is attached to this release. 





In addition, the Commission today has 
proposed or reproposed for comment in 
separate releases several other 
rulemaking proposals. These proposals 
include: (1) three registration statement 
forms, Forms S-1, S-2 and S-3 
(originally denominated for comment 
purposes as Forms A, B and C) which 
will constitute the basic framework for 
registering securities under the 
Securities Act ' (2) the expansion of 
Regulation S-K (17 CFR 229.001 et seq.) 
to include additional disclosure items 
and the rescission of Guides for the 
Preparation and Filing of Registration 
Statements and Reports (hereinaftér the 
“Guides”), other than the Guides 
relating to specific industries, thereby 
completing the Commission's “sunset” 
review of the Guides; ? (3) a new rule 
governing registration of securities to be 
sold in a continuous or delayed 
offering; * (4) new rules relating to the 
responsibility of persons subject to 
Section 11 of the Securities Act in an 
integrated disclosure system; ‘ (5) a 
statement of the Commission's policy 
with respect to the disclosure of security 
ratings; 5 and (6) amendments to other 
Securities Act registration forms * (7) 
and amendments to certain Exchange 
Act forms and schedules ’ to incorporate 
the new Regulation S-K provisions and 
make other changes. These proposals 
represent the next major step in the 
Commission's efforts to achieve a 
simplified and integrated disclosure 
system under the Securities Act and the 
Exchange Act, as well as the 
continuation of the Commission's 
“sunset” review of all existing rules and 
regulations. 


I. Background and Overview 


The rules comprising Regulation C 
and Regulation 12B were adopted to 
standardize securities registration and 
reporting under the Securities Act and 
Exchange Act, respectively, to 
implement the statutes and to provide 
more specific instructions for registrants 
than are contained in the statutes 
themselves. Although these regulations 


‘Securities Act Release No. 6331 (August 6, 1981). 
as originally proposed in Securities Act Release No. 
6235 (September 2, 1980) [45 FR 63693] (the “ABC 
Release”). 

*Securities Act Release No. 6332 (August 6, 1981) 
{the “Regulation S-K Release”) as originally 
proposed in Securities Act Release No. 6276 
(December 23, 1980) (46 FR 78) (the “Guides 
Release”). 

%Securities Act Release No. 6334 (August 6, 1981). 
bre Lge om as part of Securities Act 

ber 23, 1980) (46 FR 78). 

pesca tr Act eae No. 6335 (August 6, 1981). 

‘Securities Act Release No. 6336 (August 6, 1981). 

*Securities Act Release No. 6337 (August 6, 1981). 

7Securities Exchange Release No. 18014 (August 
6, 1981). 
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developed over a long period, no overall 
review of their provisions has been 
undertaken for some time.® In view of its 
program to integrate the disclosure 
systems under the Federal securities 
laws and its ongoing “sunset” review of 
regulations, the Commission believes 
that a comprehensive review of 
Regulation C and Regulation 12B is both 
appropriate and necessary at this time. 

In its development of an integrated 
disclosure system, the Commission has 
sought to consolidate requirements 
relating to substantive disclosure and 
document content in Regulation S-K. 
The Broposals in this release reflect 
continuation of that process and also the 
effort to simplify and consolidate 
procedural requirements in Regulations 
C and 12B. 

The comprehensive review 
commenced with this release will 
establish regulations which reflect the 
procedures instituted by the integrated 
disclosure program. For example, the 
tules concerning incorporation by 
reference are proposed to be revised 
and made uniform to comport with the 
extended use of incorporation by 
reference of Exchange Act reports in 
Securities Act registration statements. 
The proposed revision and expansion of 
Regulation S-K involves not only the 
inclusion of the disclosure provisions of 
the Guides in that regulation ° but also 
the inclusion of the disclosure 


"Several of the provisions in Regulation C were 
adopted by the Commission as part of a compilation 
of general rules and regulations on April 30, 1937. (2 
FR 904). On June 9, 1947, the Commission 
centralized certain of the general rules end 
regulations under the heading of Regulation C to 
facilitate the registration of securities under that 
Act by eliminating obsolete provisions and by 
reorganizing and revising the remaining rules 
(Securities Act Release No. 3325. 12 FR 4071). Since 
1947. Regulation C has been revised, for the most 
part, on a rule-by-rule basis, except for changes in 
the rules which were adopted to implement 
statutory changes. (See, e.g., Securities Act Release 
No. 3519. October 8, 1954 (19 FR 6727)). The rules 
comprising Regulation 12B have developed in a 
similar manner. On December 27, 1946, the 
Cc issior ed the adoption of Regulation 
12B which was promulgated to clarify and update 
the Commission's rules and regulations under the 
Exchange Act governing registration and reporting. 
(Securities Exchange Act Release No. 4194, 13 FR 
9321). On February 5, 1965, the Commission 
announced the revision of certain of the rules in 
Regulation 12B to conform to the addition of Section 
12(g) to the Exchange Act. (Securities Exchange Act 
Release No. 7525, 30 FR 2022). 

*{n an advance notice of proposed rulemaking, 
Securities Act Release No. 6163 (December 5, 1979) 
(44 FR 72604) (hereinafter the “Concept Release”) 
the Commission requested comment on all aspects 
of the Cuides. Comments in response to the Concept 
Release recommended that specific provisions of 
the Guides be rescinded and adopted as part of 
Regulation C or Regulation S-K. Therefore, the 
Commission in the Guides Release proposed certain 
additions to Regulation S-K and Regulation C to 
embody provisions of the Guides which were to be 
rescinded. 
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provisions which this release proposes 
to be deleted from Regulations C and 
12B.° Similarly, the procedural 
provisions of the Guides are proposed to 
be included in Regulation C. 

One result of these changes would be 
that provisions in Regulation C to be 
moved to Regulation S-K would no 
longer be applicable automatically, but 
would apply only when the relevant 
items of Regulation S-K are adopted in a 
particular registration form. The release 
proposing coordinating changes in 
Securities Act forms ' modifies most of 
the current registration forms to adopt 
relevant sections of Regulation SK. 
However, certain special forms are not 
being amended to adopt items of 
Regulation S-K. Form S-18 (17 CFR 
239.28) for certain offerings of limited 
size does not refer to Regulation S-K, 
but the Commission expects to propose 
amendments to this form in the near 
future to adopt appropriate provisions of 
Regulation C being moved to Regulation 
S-K. Form S-12 (17 CFR 239.19) for the 
registration of American Depositary 
Receipts issued against outstanding 
foreign securities and Form C-3 (17 CFR 
239.5) for the registration of American 
certificates against foreign issues and 
for underlying securities also do not 
refer to Regulation S-K. The addition of 
any appropriate provisions formerly in 
Regulation C or the Guides and now 
moved to Regulation S-K will be 
addressed in connection with the 
amendments currently under 
consideration to substantially revise, 
consolidate and streamline foreign 
issuer disclosure requirements. Forms 
N-1, N-2 and S-6 (17 CFR 239.11, 
239.11a-1, 239.16) pertaining to 
registration statement of investment 
companies, registered under the 
Investmenf Company Act of 1940 (the 
“Investment Company Act”) [15 U.S.C. 
80a-1 et seq. (1976 and Supp. II 1979), 
as amended by the Small Business 
Investment Incentive Act of 1980, Pub. L. 
No. 96-477 (October 21, 1980)]}, do riot 
adopt items of Regulation S-K. To 
preserve the application of certain 
provisions of Regulation C, which are 
being moved to Regulation S-K, to 
registration statements on these forms, 
the Commission is proposing several 
new, special rules in Regulation C 
applicable solely to these forms. These 
new special rules are denominated “y” 
rules. As these forms are reviewed in 
the future, such provisions may be 
incorporated in substantive disclosure 


For ple, these p relate to legends 


in a registration statement and prospectus and 
exhibits. For an expanded discussion of these 
proposals, see the Regulation S-K Release. 

"' See Securities Act Release No. 6337. 





provisions and eliminated from 
Regulation C. 

In addition to implementing 
integration, these proposals represent a 
“sunset” review of these regualtions 
which is designed to eliminate 
inconsistencies between rules, to delete 
unnecessary, out-moded or duplicative 
rules and to update and revise the 
remaining provisions. This sunset 
review has resulted in the proposed 
deletion of 17 rules. Certain rules are not 
proposed to be revised, '? and are not 
discussed in this release. However, the 
Commission requests specific comment 
on these other provisions of Regulations 
C and 12B in addition to the proposals 
set forth below, in order to determine 
whether further revisions are 
appropriate or whether such rules are 
out-moded, unnecessary or impose 
undue burdens on registrants in relation 
to their benefits. 

Other changes proposed as parts of 
the Commission's integration program 
would be reflected in Regulation C, but 
are the subjects of separate releases. 
Proposed Rules 412 and 418 are 
discussed in the release relating to the 
responsibility of persons subject to 
Section 11 of the Securities Act. 
Proposed Rule 462A, governing 
registration of securities to be sold in a 
continuous or delayed offering, is the 
subject of a separate release. Proposed 
Rule 436(g) is discussed in the release 
setting forth a statement of the 
Commission's policy with respect to the 
disclosure of security ratings. 

In order to facilitate commentators’ 
understanding of the proposals, the 
discussion of the proposed revisions to 
Regulation C and the proposed 
corresponding revisions to Regulation 
12B are presented in the same manner 
that the rules in Regulation C are 
organized, that is: (1) general 
requirements; (2) form and content of a 
prospectus; (3) written consents; (4) 
exhibits; (5) filing fees and effective 
dates; (6) amendments and withdrawals; 
and (7) nondisclosure of contract 
provisions. The numbering of the rules 
in Regulation C and the current 
organization of the regulation have not 
been changed. If adopted, the proposed 
rules will be renumbered. The 
Commission requests specific comment 
on whether further structural 


"The rules in Regulation C in which no change is 
presently proposed are: 408; 409; 410; 416; 417; 420; 
423; 424; 429; 434; 434b; 437; 438; 455; 456; 459; 463; 
474; 475; 476; 479; 490; 491; 482; 493; and 494. The 
rules in Regulation 12B in which no change is 
presently proposed are: 12b-3; 12b-5; 12b-6; 12b-7; 
12b-10; 12b-13; 12b-14; 12b-15; 12b-20; 12b-21; 12b- 
22; 12b-25; 12b-30; 12b-31; 12b-32; 12b-33; and 12b- 
36. 
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reorganization should also be made 2nd, 


if so, what form it should take. For 
instance, commentators are invited tv 
comment on whether it would be 
appropriate to consolidate all of the 
provisions in Regulation C governing 
registration statements for securities to 
be offered at competitive bid or to 
consolidate all of the provisions 
applicable only to those registration 
statements of investment companies. 


Il. Table of Proposed Regulation C 


The principal focus of this release is 
on the numerous rules in Regulation C. 
To facilitate review of that regulation 
and the proposals herein, and comments 
on Regulation C, the following table sets 
forth the entire contents of Regulation C. 
It includes all of the current rules in 
Regulation C as well as the rules 
proposed by this and the companion 


Regulation C—-Fegistration 


releases. The rules which are not the 
subject of specific proposed change are 
so indicated. In addition, the chart 
indicates the source of the proposed 
rule, whether it is an existing rule or 
rules in Regulation C, a Guide or Guides, 
a current provision of a registration form 
or forms, or a combination thereof. 





Rule 


Pr : 
No change Amendment 





Deleted 





230.400 Application of 
§§ 230.400 to 230.494, inclu- 
sive. 

General Requirements 

230.401 Requirement as to 
proper form. 


230.402 Number of copies; .... 


binding; signatures. 
230.403 -Requi ts as to 


x 














Paper, printing and language. 
230.404 Preparation of regis- 
tration statement. 


230.405 Definitions of terms... 


230.406 Title of 











230.406y Title of 





230.407 Interpretation of re- 
quirements. 

230.408 Additional informa- 
tion. 

230.409 Information unknown 
or not reasonably available. 

230.410 Disctaimer of control 














230.411 Incorporation by ref- 
erence. 


230.412 Form of and lmita- 
tion upon incorporation by 
reference. 

230.412 Effective 
documents incorporated by 
reference. 


230.413 Registration of addb 
tional securities. 

230.414 Registration by cer- 
tain successor issuers. 

230.415 Competitive bidding 
registration statements. 

230.416 Securities to be 
issued as a result of stock 
splits, stock dividends, and 
antidilution provisions. 

230.417 Date 
statements. 

230.418 Modified or super- 
seded documents. 


230.419 Supp al infor- 


Ce OB as. 


of financial .. 


























Based on Current Rules 401, 
4270), 432 & 470 and 
Guide 3. 


Changes from general instruc- 
tions to registration forms; 
last sentence in paragraph 
(e) moved to Rule 433. 

from Exchange Act 
tules. 

Moved to Regulation S-K and 


Rute 406y. 
Rule 406. 


.. From Item 8 of proposed Form 


A & tem 9 of proposed 
Form B. 





mation. 


Form and Content of 
Prospectuses 
230.420 Legibility of prospec- 
tuses. 
230.421 Presentation of infor- 
mation in prospectuses. 


lines of documents. 
230.423 Date of prospec- 
tuses.. 

230.424. Filing of prospec- 
tuses; number of copies.. 
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Regulation C—Aegistration—Continued 





Proposed action 





Deteted No change Amendment 





230.425 Statement required 
in all prospectuses.. 


230.425a Statement required 


dealers.. 
230.425y Information required 0.0... 


by a prospectus... 
230.426 Statement as to sta- 


baizing.. 
230.427 Contents of propec- .... 


tus used after nine months.. 


petitive bids. 


230.429 Prospectus relating 2.0... 


to several registration state- 
ments.. 
230.430 Prospectus for em- 
Ployees’ savings, profit shar- 
plans.. 


amendments to rules gov- 
ering contents of prospec- 
tuses. 


230.433 Prospectus for use ............. 


Prior to effective date. 


230.434 Summary prospectus 
Prepared by independent or- 
ganizations. 


230.434a Summary prospec «on... 


tuses. 


230.434b Additional informa- 
tion required to be included 
in prospectuses relating to 
tender offers. 


230.434c Use of a foreign ........-. 


language prospectus in a 
foreign country 


230.434d Advertisement by ...... 


an investment company- as 


230.435 Formal requirements 
as to consents. 

230.436 Consents required in 
special cases. 


230.437 Application 10 DiS o...ececcceecsenrececenare 


pense with consent. 


230.438 Consents of persons .............. 


about to become directors. 
230.439 Consent to use of 
material incorporated by ref- 
erence. 
Exhibits 


230.445 Additional exhibits. ...... 


230.445y Exhibits for certain 
registration statements. 


Filing; Fees; Effective Date 
230.455 Place of filing 


Moved to Regulati 
Rule 425y. 
Moved to Fi 








Rule 425y. 





From Ruies 421(c), 425, 425a, 

. 433{b). 

Moved to Regulation S-K and 
Rule 425y. 

Delete graph (b), move to 
Rule 401. 

Move lo Regula- 
tion S-K, poe dy last sen- 
tence only 




















Moved to Rule 401. 














Eligibility criteria of proposed 
Form S-2 Substituted, modifi- 














.. Moved to Regulation S-K and 
Rule 445y. 


Guide 38 & security rating pro- 
posal 





























230.456 Date of filing 





230.457 Computation of fee 


230.459 Calculation of effec- 
tive date. 


230.460 Distribution Of PFO oni 


liminary prospectus. 
230.461 Acceleration of ef- 
fective date. 
20.46 1y 1 


for hang 
+ offers, mergers, consolida- 
tions and guarantees. 











Guide 1% 
Rule 460 & Guides 17, 46 & 





Rule 461 & Guide 48. 





quired in certain radon 
statements 
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Regulation C—Aegistration—Continued 





Proposed action 


Rule 





Deleted No change 


Amendment 





230.462 Notice of delayed or X... 
suspended offering and sale 
of securities. 


230.462a Delayed or continu. .. 
ous offering and sale of se- 
a. 





on Form S-8 or on Form S- 

3 for registration statements 

telating to a dividend or in- 

terest reinvestment plan. 

230.465 Effective date Of neces cre 

post-effective amendments 

filed by certain registered in- 

Amendments; Withdrawais 


230.470 Formal req 
for amendments. 
230.471 Signatures to 





amendments. 
I I ass vasscstescatnccan ests icesiattenctctaeneres 


ments, number of copies. 


230.473 Delaying I = Ssuastsis>sasaganesnapinnndihe 


ments. 
230.474 Date of filing of 














amendments 
230.475 di filed 





with consent of Commission. 
230.475a Pre-effective 


230.477 Withdrawal of regis- 








tration statement or amend- 


ment. 
230.478 Powers to amend or 





wom registration state- 


200476 Procedure with fe- . 
spect to abandoned registra- 
Gen aineiiante ent peas 
fective amendments. 





Nondisclosure of Contract 
Sickel 
230.485 Contracts im gemerall..........0-.-ssessissrarsees 





Registration by Foreign Gow 
ernments or Political Subdivi- 
prem ved 


230.490 Information to DE fUF— occ ccecernene 
nished under paragraph (3) 
of Schedule B. 
230.491 Information to be fur- ..... 
nished under paragraph (6) 
of Schedule B. 








spectuses. 
230.493 Filing of opinions of .... 
counsel. 


230.494 Newspaper prospec- oo... 
tuses. 








Ill. Synopsis 
A. General Requirements 


1. Application of Forms and Rules. a. 
Present Provisions. Currently, four rules 
in Regulation C and Guide 3 pertain to 
the applicability of rules and forms to 
registration statements, prospectuses 
and amendments thereto. Rule 401.(17 
CFR 230.401) provides that a registration 
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statement shall be prepared in 
accordance with the form prescribed 
therefor as in effect on the date of filing. 
The first paragraph of Guide 3 states 
that the filing date referred to in Rule 
401 is the initial filing date and that, in 
the absence of specific provisions to the 
contrary in subsequent amendments to 
forms and rules, those subsequent 


amendments do not apply, even if the 
registration statement is amended. 

Rule 432 (17 CFR 230.432) provides 
that the form and contents of a 
prospectus need conform only to the 
applicable rules in effect and contain 
the information as of the effective date 
of the registration statement, unless a 
subsequent amendment to a rule 
provides otherwise or unless the 
registration statement is subject to a 
stop order under Section 8{d) of the 
Securities Act. After a stop order is 
lifted, the prospectus must conform to 
the rules in effect on the date the stop 
order is lifted. The second paragraph of 
Guide 3 indicates that the term “rules” 
in Rule 432 includes “forms.” 

The other two rules relate to 
amendments to registration statements. 
Rule 427(b) (17 CFR 230.427(b)) permits a 
prospectus filed as an amendment to an 
effective registration statement on one 
form to be prepared in accordance with 
another form which would then be 
appropriate for the registration of 
securities, so long as all the 
requirements of the other form 
(including required undertakings) are 
met. With two exceptions, Rule 470 (17 
CFR 230.470) requires an amendment to 
a registration statement to conform to 
the rules applicable to the original 
registration statement. A post-effective 
amendment which is filed for the 
purpose of complying with Section 
10fa){3) of the Securities Act (hereinafter 
a “Section 10(a)(3) amendment”) or an 
amendment filed pursuant to Section 
24(e)(1) of the Investment Company Act 
is required to conform to the appropriate 
form for registration as in effect at the 
time of filing of the amendment, rather 
than at the time of the original 
registration statement. 

b. Comments. Certain commentators 
responding to the Concept Release 
stated that Guide 3 should be 
incorporated into Rules 401 and 432. 
They also noted a possible conflict 
between those rules in that Rule 401 
refers to the rules in effect on the initial 
fiting date to determine the proper form 
of registration statement while Rule 432 
refers to the rules in effect on the 
effective date to determine the form and 
content of the prospectus. 

The Guides Release proposed to 
incorporate Guide 3 into Rules 401 and 
432 and requested specific comment on 
possible changes to clarify the 
interrelationship of those rules and Rule 
470. The response by commentators to 
the Guides Release reaffirmed the need 
for clarification. The majority of 
commentators expressing views on the 
issue believed that the prospectus 
should only be required to conform to 
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the rules in effect on the initial filing 
date of the registration statement. 

c. Proposed Rule 401. In view of the 
need for clarification and the number of 
rules pertaining to the application of 
rules and forms, the Commission is 
proposing to amend Rule 401 to 
reconcile apparent inconsistencies and 
to combine Rules 401, 427(b), 432 and the 
applicable provisions of Rule 470 into 
one rule. '* If the proposal is adopted, 
Rules 427(b), 432 and a portion of Rule 
470 would be eliminated. 

As proposed, Rule 401 would contain 
seven paragraphs. Proposed Rule 401(a) 
pertains to the registration statement 
and the prospectus and sets the initial 
filing date of the registration statement 
and prospectus as the uniform standard 
for determining what rules and forms 
apply. In the Commission's view, the 
initial filing date will provide certainty 
to registrants and avoid the possible 
delay to a registrant which has filed a 
registration statement that has not 
become effective prior to the effective 
date of new rules. : 

Paragraphs (b) and (c) of the proposal 
pertain to amendments to registration 
statements and prospectuses. Proposed 
Rule 401(b) is limited to Section 10(a)(3) 
amendments and to those pursuant to 
Section 24(e) or Section 24(f) of the 
Investment Company Act." Like Rule 
470, this this proposal would require that 
the form and content of such 
amendments conform to the rules and 
forms in effect on the date of filing of the 
amendment. In addition, a registrant 
would have to satisfy the eligibility 
requirements for the use of the form at 
the date of filing such an amendment. 
Other amendments to registration 
statements and prospectuses would be 
subject to proposed Rule 401(c) under 
which the amendment would conform to 
the rules and forms in effect on the filing 
date of the latest amendment described 


* With respect to the application of rules and 
forms to filings, two other proposed changes should 
be noted. First, the sentence in Rule 400 (17 CFR 
230.400) referring to the meaning of the term 
“registration statement” is proposed to be deleted. It 
provides that, for purposes of Regulation C (except 
Rule 427), the term “registration statement" includes 
amendments filed under Section 24(e)(1) of the 
Investment Company Act. This statement implies 
that such amendments are treated as registration 
statements for all purposes, but this is not the case 
in several instances including, for example, number 
of copies. Compare Rule 402 (17 CFR 230.402) 
regarding registration statements with Rule 472 (17 
CFR 230.472) regarding dments. The proposed 
deletion is not intended to make a substantive 
change in the manner in which such amendments 
are treated under Regulation C. Second, Rule 12b-1 
(17 CFR 240.12b-1) would be amended to make clear 
that Section 12(g) companies as well as Section 
12(b) companies are subject to Regulation 12B. 

** Section 24{f) is proposed to be added to make 
clear that amendments filed pursuant to that section 
are covered. 
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in proposed Rule 401(b) or, if no such 
amendment has been filed, on the initial 
date of filing of the registration 
statement and prospectus. To illustrate 
the operation of these proposals to a 
registrant which is not an investment 
company, the rules and forms in effect 
on the initial filing date of the 
registration statement would pertain to 
any pre-effective amendment and any 
post-effective amendment prior to the 
first Section 10(a)(3) amendment. The 
rules and forms in effect on the filing 
date of the first Section 10(a)(3) 
amendment would govern both the 
Section 10({a)(3) amendment and 
subsequent amendments filed prior to 
the next Section 10{a)(3) amendment. 

Proposed Rules 401(d) and (e) are 
substantially similar to the exception in 
Rule 432 and the first sentence of Rule 
427(b), respectively. A prospectus which 
is part of a registration statement that 
has been subject to a stop order would 
be required under proposed Rule 401(d) 
to conform to the rules and forms in 
effect on the date the stop order is lifted. 
A prospectus filed as part of an 
amendment to an effective registration 
statement would be permitted under 
proposed Rule 401(e) to conform to any 
other form then available if all the 
requirements of the other form, including 
required undertakings, are met. 

Proposed Rule 401(f) would provide 
that a new or amended rule or form 
could, by specific provision, vary the 
general standards of proposed Rule 401. 
In addition, it would allow a registrant 
to comply-on a voluntary basis with the 
rules and forms in effect on dates 
subsequent to those specified in 
proposed Rule 401(a), (b), (c) and (d) 
provided the registrant complies with all 
the requirements of such other rules and 
forms. This provision of the proposal is 
designed to clarify the registrant's 
ability to comply voluntarily with new 
or amended regulations even though not 
required to do so. 

Finally, proposed Rule ‘401(g) is based 
in part on Rules 401 and 427(b). Like 
those rules, the proposal would deem a 
registration statement or an amendment 
to be filed on the proper form unless the 
Commission makes an objection prior to 
the effective date. However, the 
proposal adds a further statement that 
no presumption of proper form may be 
made if the Commission specifically 
notifies the registrant to that effect. The 
proposed alternative is necessitated by 
the operation of current staff review 
procedures, under which some 
registration statements are not 
reviewed. Where the content of the 
registration statement is not reviewed, 
the staff also may not review the 


eligibility of the registrant to use the 
form. In such circumstances, the 
Commission believes that it may be 
appropriate to inform the registrant that, 
since no review of the eligibility to use a 
particular form is being made, no 
presumption as to the use of the proper 
form may arise. However, in all 
instances where the Commission says 
nothing about use of a particular form, 
the presumption in the rule that the form 
is available will continue to apply. 

2. Definitions. Since the disclosure 
items in Regulation S-K are used in 
forms and reports filed under both the 
Securities Act and the Exchange Act, 
and since the information disclosed in a 
document filed under one of the statutes 
may be incorporated by reference into a 
document filed under the other statute, it 
is essential that definitions which 
govern the terms used in both statutes 
be consistent to the extent possible. 
Accordingly, the Commission examined 
the definitions in Rule 405 (17 CFR 
230.405) under Regulation C and in Rule 
12b-2 (17 CFR 240.12b-2) under 
Regulation 12B with this purpose and to 
determine whether any definitions have 
become out-moded and whether any 
new definitions are necessary. 

For the most part, the definitions in 
Rule 405 of Regulation C are identical to 
the definitions of the same terms found 
in either the Exchange Act, Rule 12b-2 
of Regulation 12B, or other rules under 
the Exchange Act. Certain non- 
substantive revisions are proposed to 
the definitions of the terms “control” 
and “totally held subsidiary” in 
Regulation 12B to make those definitions 
conform to those in Regulation C. 

The definitions of the terms “equity 
security” and “officer” are present in 
Rule 405, but are not part of Rule 12b-2. 
The definition of the term “equity 
security” under the Exchange Act found 
in Rule 3a11-1 (17 CFR 240.3a11-1) is 
more detailed and descriptive than the 
definition of the term “equity security” 
found in Rule 405 or in Section 3(a)(11) 
of the Exchange Act. The expanded 
definition of the term “equity security” 
was adopted to make clear that the term 
covers a broad range of equity interests, 
in addition to the securities specifically 
included in Section 3(a)(11) of the 
Exchange Act,’* and that the term 
“equity security” includes call and put 
options. '® Since there appears to be no 


‘6 Securities Exchange Act Release No. 7581 
(April 23, 1965) (30 FR 6114). 

‘6 This action was taken to make it clear that the 
Board of Governors of the Federal Reserve System 
has the authority under Section 7{d} of the Exchange 
Act to regulate the extension or maintenance of 
credit by banks with respect to such options. See 

Continued 
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basis for distinguishing the definition of 
the term “equity security” with respect 
to its use under the Securities Act and 
the Exchange Act, the definition of the 
term “equity security” in Rule 405 is 
proposed to be revised to conform to the 
definition in Rule 3a11-1. The definition 
of the term “officer” found in Rule:3b-2 
(17 CFR 240.3b-2) of the Exchange Act 
differs slightly, but not substantively, 
from the definition of that-term in Rule 
405 and will be conformed to the 
definiton in Rule 405. 

There are four definitions under the 
Exchange Act which are not defined in 
the Securities Act, or the rules 
thereunder, including Rule 405. Since 
these terms generally are used in the 
registration forms and Regulation S-K, it 
is appropriate to add these provisions to 
Rule 405 under Regulation C. The 
definition of the term “wholly owned 
subsidiary” in Rule 12b-2 and of the 
terms “foreign government,” “foreign 
issuer” and “foreign private issuer” in 
Rule 3b-4 (17 CFR 240.3b-4) under the 
Exchange Act are proposed as part of 
Rule 405. 

Related to the definitions in Rule 3b-4 
is the term “North American issuer.” 
While this term is generally interpreted 
to mean a foreign private issuer 
incorporated or organized in Canada or 
Mexico," this interpretation has not 
been set forth in any rule or form. The 
Commission believes it is appropriate to 
define this term in Rule 405 and Rule 
12b-2, and such a definition is proposed. 

In connection with the proposed rule 
governing the registration of securities 
to be sold in a delayed or continuous 
offering, two definitions are proposed to 
be included in Rule 405 under 
Regulation C. The term “employee 
benefit plan,” as proposed, would mean 
any purchase, savings, option, bonus, 
appreciation, profit sharing, thrift, 
incentive or pension plan solely for 
employees, directors, trustees or 
officers. This definition is similar to the 
definition of ‘employee benefit plan” 
currently set forth in General Instruction 
B of form S—8 (17 CFR 239.16b).'* The 
term “dividend or interest reinvestment 
plan,” as proposed, would mean a plan 
which is offered solely to the existing 
security holders of the registrant, which 
allows such persons to reinvest 
dividends or interest paid to them on 
securities issued by the registrant, and 
also may allow additional cash amounts 


Securities Exchange Act Release No. 10129 (April 
27, 1973) (38 FR 11449). 

" See, e.g., Securities Act Release No. 6235 
(September 2, 1980) (45 FR 63693, 63707). 

* This definition is proposed to be deleted from 
Form S-8 in light of the proposed addition of the 
definition to Rule 405. See Securities Act Release 
No. 6337 (August 6, 1981). 
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to be contributed by the participants in 
the plan, provided the securities to be 
registered are newly issued, or are 
purchased for the account of plan 
participants, at prices not in excess of 
current market prices at the time of 
purchase, or at prices not in excess of an 
amount determined in accordance with 
a pricing formula specified in the plan 
and based upon average or current 
market prices at the time of purchase. 
This definition is similar to the current 
definition of dividend or interest 
~reinvestment plans in General 

Instruction A(4) of Form S-16 (17 CFR 
239.27).'® This term will be used in other 
rules in Regulation C, which will provide 
for the automatic effectiveness of 
registration statements and amendments 
thereto on proposed Form S-3 relating to 
dividend or interest reinvestment 
plans.”° 

The definition of the term “executive 
officer” is proposed to be added to Rule 
405 and rule 12b-2 to centralize and 
make uniform the definition which is 
found in several Exchange Act and 
Securities Act rules and regulations.” 
The various definitions of executive 
officer generally include the president, 
secretary and treasurer of the registrant, 
any vice president in charge of a 
principal business function, and any 
other person performing similar policy- 
making functions for the registrant. 
Recently, the definition in current Item 4 
(proposed Item 402) of Regulation S-K 
(Management Remuneration and 
Transactions) was revised to indicate 
that an executive officer of a subsidiary 
may be an executive officer of the 
registrant if the officer performs similar 
policy making functions for the 
registrant. As the Commission noted in 
the release proposing and adopting the 
change, the additional language was 
designed to clarify the initial intention 
regarding the scope of the term rather 
than to expand its meaning.” The 
Commission believes that this 


'° Proposed Form S-3, which will replace Form S—- 
16 if adopted, does not include a definition of a 
dividend or interest reinvestment plan in light of the 
proposed adoption of the definition in Rule 405. 

2° See, e.g., the proposed amendments to Rules 
464, 473, 475a, 477 and 485, discussed infra. 

2! Definitions of the term “executive officer” are 
currently found in Rule 13e-3 (17 CFR 240.13e-3), 
Rule 13e-4 (17 CFR 240.13e-4), Schedule 13D (17 
CFR 240.13d-101), Rule 14a-3 (17 CFR 240.14a-3), 
Rule 14c-3 (17 CFR 240.14c-3) and Rule 14d-1 (17 
CFR 240.14d-1) under the Exchange Act; Instruction 
1(b) to Item 4(a) of Regulation S-K (17 CFR 229.20); 
and'Rule 240 (17 CFR 230.240) and Rule 242 (17 CFR 
230.242) under the Securities Act. If the definition of 
the term “executive officer” is adopted in Rules 405 
and 12b-2, all the definitions in these rules and 
regulations will be deleted. fd, 

22 Securities Act Release No. 6261 (Nov. 14, 1980) 
(45 FR 76928); Securities Act Release No. 6210 (May 
6, 1980). ’ 


conclusion is implicit in the other 
definitions. Accordingly, the 
Commission is proposing to use as the 
definition of executive officer that which 
is contained in current Item 4 of 
Regulation S-K. The Commission alse 
notes that the definitions of officer and 
executive officer both include the 
secretary and treasurer of the registrant, 
and requests specific comment on 
whether a secretary or treasurer 
automatically should be deemed an 
executive officer or whether such person 
should be deemed an executive officer 
only if such person performs policy- 
making functions. 

Three definitions, which are for the 
most part identical in Rule 405 and Rule 
12b-2, are proposed to be modified to 
conform with case law and accounting 
provisions. The current definition of the 
term “material” is the same as that 
adopted in 1937 and has not been 
revised in light of the Supreme Court’s 
decision in TSC Industries, Inc. v. 
Northway, Inc., 426 U.S. 438 (1976). In 
Northway, the Supreme Court rejected a 
test of materiality which would include 
all facts which a reasonable shareholder 
might consider important.” Instead, the 
Supreme Court found that the general 
standard of materiality which best 
comports with Rule 14a-9 (17 CFR 
240.14a-9) is that an omitted fact is 
material if there is a substantial 
likelihood that a shareholder would 
consider it important in deciding-how to 
vote.* 

As noted above, the Northway 
standard was developed in the context 
of Rule 14a-9, an anti-fraud provision 
under the proxy rules; however, the 
standard has been applied by courts in 
other anti-fraud contexts * as well as 
most other areas of the federal securities 
laws where the question of materiality 
has arisen.”* Based on the trend to apply 
the Northway standard in every type of 
federal securities law violation, it seems 
clear that the test of materiality 
developed by the Supreme Court in 
Northway would be applied for any 
purpose under the Securities Act and the 
Exchange Act and that the definition of 


23426 U.S. at 445. 

24 Id. at 449. 

25 See e.g., Rule 10b-5 (17 CFR 240.10b-5) (/7T, an 
Int'l Inv. Trust v. Cornfeld, 619 F.2d 909 (2d Cir. 
1980)); Section 14(e) under the Exchange Act (Piper 
v. Chris-Craft Industries, Inc., 430 U.S. 1 (1976)); and 
Section 17(a) under the Securities Act (Steadman v. 
Sec. & Exch. Comm'n, 603 F.2d 1126 (5th Cir. 1979)). 

6 See, e.g., Section 11 under the Securities Act 
(Greenapple v. Detroit Edison Co., 468 F. Supp. 702 
(S.D.N.Y. 1979), Ross v. Warner, [1980 Transfer 
Binder] Fed. Sec. L. Rep. (CCH) { 97,735 (S.D.N.Y: 
1979)); Section 5 under the Securities Act (Sec. & 
Exch. Comm'n v. Murphy, 626-F.2d 633 (9th Cir. 
1980)); general test of materiality (A/ton Box Bd. Co. 
v. Goldman Sachs & Co., 560 F.2d 916 (8th Cir. 1977). 
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materiality under those acts should 
reflect this standard. As proposed, the 
definition states that the term 
“material,” when used to qualify a 
requirement for the furnishing of 
information as to any subject, limits the 
information required to those matters to 
which there is a substantial likelihood 
that a reasonable investor would attach 
importance in determining whether to 
purchase (buy or sell under Rule 12b-2) 
the security registered. The Commission 
requests specific comment on whether 
any other formulation of the definition 
of the term “material” would better 
implement the standard set forth in 
Northway. 

The definition of the terms “certified” 
and “significant subsidiary” are 
proposed to be amended to conform the 
use of those terms for accounting 
purposes in Rule 1-02 of Regulation S-X 
(17 CFR 210.1-02). The definition of the 
term “certified,” if adopted, would 
provide that when the term is used in 
regard to financial statements it means 
examined and reported upon with an 
opinion expressed by an independent 
public or certified public accountant. 
The proposed modification to the 
definition of the term “significant 
subsidiary” is to conform the percentage 
test used in Rules 405 and 12b-2 (15 
percent) to the test in Rule 1-02 (10 
percent).?’ 

The final propsal with respect to the 
definitions in Rules 405 and 12b-2 
concerns the definition of the term 
“promoter.” In the Guides Release, the 
Commission proposed that Guide 9, 
which permits persons coming within 
the definition of the term “promoters” to 
be referred to as “founders” or 
“organizers,” be eliminated as 
unnecessary. However, the Commission 
requested specific comment as to 
whether the definition of promoter 
should be amended to permit explicitly 
the use of the alternative terminology. In 
response to the request for comment, 
four commentators agreed that it would 
be helpful to amend the definition of 
promoter in this manner, while a fifth 
commentator recommended that Guide 9 
be incorporated into the definition. In 
response to this comment, the 
Commission proposes to amend the 
definition of the term “promoter” by 
restructuring the definition and by 


"The definition of the term “significant 
subsidiary” in Rule 1-02 of Regulation S-X is 
currently the subject of another rule-making 
proceeding. See Securities Act Release No. 6316 
(May 11, 1981) (46 FR 27344}. The Commission 
believes that, to the extent possible and 
appropriate, the terms as used in Regulations C and 
S-X should be uniform but requests specific 
comment on whether distinctions are warranted 
and. if so, in what areas. 
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adding a new paragraph. The proposed 
paragraph states that all persons coming 
within the definition of the term 
“promoters” may be referred to as 

“founders” or “organizers” or by 
another term provided that the term 
used is reasonably descriptive of those 
persons’ activities with respect to the 
issuer. 

3. Incorporation by Reference. 

Note.—The term “incorporation by 
reference” as used in this rule and in the 
integrated disclosure system generally refers 
only to the Securities Act of 1933, the 
Securities Exchange Act of 1934, and the 
regulations promulgated thereunder. 


The present rules on incorporation by 
reference under the Securities Act are 
set forth in Rules 411, 412, 422, and 447 
(17 CFR 230.411, 230.412, 230.422 and 
230.447). The provisions of Rules 411, 
412, and 422 are proposed to be 
consolidated, in revised form, in Rule 
411. Rule 447, which relates to 
incorporation of exhibits by reference, 
would be modified only in a minor 
respect. Similarly, the present provisions 
on incorporation by reference under the 
Exchange Act in Rules 12b-23 and 12b- 
24 (17 CFR 240.12b-23 and 240.12b-24) 
would be consolidated, in revised form, 
in Rule 12b-23. Rule 12b-32 (17 CFR 
240.12b-32) on incorporation of exhibits 
by reference would be unchanged. Rule 
412, Rule 422 and Rule 12b-24 would be 
deleted. The Commission also is 
proposing a new Rule 412 on the 
effective date of incorporated 
documents and a new Rule 418 on 
modifying and superseding statements 
as part of a separate release on due 
diligence obligations.” 

e revised rules under the Securities 
Act reflect three basic judgments: (1) 
incorporation by reference into a 
prospectus should be restricted in 
accordance with specific rules; (2) 
incorporation by reference into non- 
prospectus portions of a registration 
statement should be allowed without 
requiring the filing of the incorporated 
material if such material has previously 
been filed with the Commission and is 
retained in the publicly available 
records of the Commission; and (3) if the 
incorporated material has not been filed 
with the Commission and is not part of 


°° The revised Exchange . Act provision also would 
be applicable to i b in 
Schedules 13D, 13G, 13E-3 and 13E-4 under the 
Exchange Act (17 CFR 240.13d-101, 240.13d-102, 
240.13e~100, 240.13e-101}. There are alse 
incorporation by reference provisions in Schedules 
14D-1 and 14D-9 (17 CFR 240.14d-100, 240.14d-101), 
which are not covered by Regulation 12B. The 
Commission'expects to consider the incorporation 
by reference provisions in these Schedules in a 
subsequent rulefnaking proceeding. 

‘ ® Securities Act Release No. 6335 (August 6, 
1981). 





the publicly available records, then 
incorporation by reference into the non- 
prospectus portions of a registration 
statement should be allowed if the 
incorporated material is filed as an 
exhibit to the registration statement. 

The exception to paragraph (a) of 
proposed Rule 411 permits incorporation 
by reference into a prospectus only 
where the appropriate registration 
statement form requires or permits the 
registrant to do so. Form S—16 (17 CFR 
239.27) and Form S-8 (17 CFR 239.16b) 
presently require incorporation into a 
prospectus, and proposed Forms S-3 
and S-2 would also do so. Proposed 
Rule 411(a), unlike Rule 411(a) and Rule 
422, would not contain provisions for 
incorporation by reference where a 
prospectus contains a summary of a 
document which is an exhibit to the 
registration statement, since the 
provisions of Rule 422 regarding the 
nature of such a summary are being 
deleted as unnecessary.*° 

Paragraph (b) of proposed Rule 411 
allows incorporation by reference of 
information into the non-prospectus 
portion of a registration statement (other 
than exhibits). Paragraph (b)(2) of the 
proposal sets forth special provisions 
relating to incorporation of financial 
statements, drawn from current Rule 
411(b) and also current Rule 412b-—23{c); 
essentially, these provisions require that 
only full financial statements meeting 
applicable requirements can be 
incorporated and thereby prevent 
partial incorporation of financial 
statement information. Proposed 
paragraph (b)(3) continues the provision 
of Rule 411(b), allowing incorporation of 
prospectus material into the non- 
prospectus portion of a registration 
statement. Rule 411(b)(4) indicates that 
if the information incorporated by 
reference is not in a previous filing 
retained by the Commission, as set forth 
in Rule 24 of the Rules of Practice (17 
CFR 201.24), such information must be 
filed as an exhibit to the registration 
statement. 

Paragraph (c) of proposed Rule 411 
includes general provisions, drawn from 
current Rule 412, requiring clear 
designation of incorporated matter and 
prohibiting incorporation where it would 
cause a statement to be incomplete, 
unclear or misleading. This paragraph 
also refers specifically to the provisions 
in Rule 24 restricting incorporation by 
reference to documents which 
themselves incorporate other 
information by reference. . 


* See “II-B. Form and Content of Prospectuses” 
herein. 
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Proposed Rule 447 would continue to 
be the exclusive provision relating to 
incorporation of exhibits by reference in 
Securities Act registration (c) regarding 
number of copies. Currently, that 
paragraph requires that, if a document is 
incorporated by reference in a 
registration statement and the number of 
copies originally filed was less than 
those required for a registration 
statement, the registrant must file 
sufficient additional copies to meet the 
filing requirement. The Commission 
believes this procedure is no longer 
necessary in light of its current 
document retrieval system. 

The provisions on incorporation by 
reference under the Exchange Act would 
be similar to those for the non- 
prospectus portions of registration 
statements under the Securities Act, 
except that incorporated matter would 
generally have to be filed as an exhibit 
to the Exchange Act report. ** 

In addition, an amendment to Rule 24 
of the Rules of Practice is proposed in 
order to allow incorporation by 
reference of documents which 
themselves incorporate material by 
reference, if incorporation of such 
documents is required by specific rule or 
form. That change would take account 
of the fact that Form S-16, Form S-8 and 
Form S-15 registration statements 
require, and proposed Form S-3 and 
Form S-2 registration statements would 
require, incorporation by reference of 
Exchange Act reports including the most 
recent Form 10-K annual report, which 
itself specifically requires incorporation 
by reference of the registrants’s proxy 
statement. 

The limitations prohibiting 
incorporation by reference to material 
included in exhibits, currently set forth 
in Rule 12b-23(a) and the last sentence 
of Rule 12b-24, are proposed to be 
deleted. While it is generally proper to 
prevent prospectuses from incorporating 
exhibits which are not delivered, the 
Commission does not believe it is 
necessary to impose such limits in 
connection with Exchange Act reports 
which are not actually delivered in 
registered public offerings of securities. 
(The Commission also is proposing to 
rescind the remainder of Rule 12b-24 . 
which, like Rule 422, allows summaries 
of documents attached as exhibits.) 

4. Supplemental Information. Rule 419, 
proposed in the Guides Release as Rule 
400b (46 FR 94, 98, 107), is proposed to 
be expanded to include the provisions 


™ The requirement of an exhibit filing is 
alleviated substantially by the provisions of Forms 
8-K (17 CFR 249.308) and 10-Q (17 CFR 249.308a) 
that allow registrants not to present required 
information which has been previously filed under 
the Exchange Act. 
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on supplemental information currently 
contained in various provisions of 
Regulations C and S-K and the Guides. 
Supplemental information furnished by 
a registrant is a valuable mechanism 
used by the Commission and its staff in 
reviewing and commenting on 
registration statements. The proposal is 
designed to facilitate the expeditious 
staff review of those registration 
statements. 

Unlike the present provisions that 
generally require automatic submission 
of supplemental information, the 
proposed rule would require submission 
only on request of the Commission or 
staff. Under recently adopted staff 
procedures, some registration 
statements are not reviewed, and it is 
unnecessary to obtain supplemental 
information in those instances. In any 
event, requests for supplemental 
information should be discretionary, and 
there is no need for automatic 
submission. 

The proposal indicates that registrants 
should have supplemental information 
available for submission on request and 
lists materials that may be requested. 
The list is expressly non-exclusive, and 
other materials could be requested as 
well. However, the list does give notice 
to a registrant of certain types of 
information that may be requested and 
provides an opportunity to prepare such 
information in advance. If a request is 
then made for information already 
prepared by the registrant, delays in 
processing of the registration statement 
will be avoided. 

Paragraphs (a)(1) through (a)(3) of the 
proposal, which were derived from 
Guide 42, regarding reports and 
memoranda concerning the registrant, 
were formerly proposed in the Guides 
Release as Rule 424a (46 FR 98, 108). 
These paragraphs are substantially 
similar to paragraphs (a) and (b)(1) of 
proposed Rule 424a. Paragraph (a)(2) is 
substantially unchanged. Paragraph 
(a)(3), concerning reports relating to 
broad aspects of the business, is now 
proposed to apply only to those 
registrants not eligible to use proposed 
Form S-2, i.e., generally, those 
registrants that have not been subject'to 
the Exchange Act reporting 
requirements for at least three years. 
Also, the requirement to describe the 
distribution of reports, or state that 
there are no reports, applies only to 
reports described in paragraph (a)(1), 
those prepared for external use. 

Paragraph (a)(4) of the proposed rule, 
relating to the due diligence inquiry of 
underwriters in certain offerings, is a 
codification of similar provisions in 
Guide 16, regarding underwriters’ 
experience and due diligence inquiry, 


which was proposed in the Guides 
Release as part of Rule 400b. In view of 
the commentators’ concern with the 
vagueness of the reference to “new and 
speculative issues” as used in the Guide, 
proposed paragraph (a)(4) has been 
revised to refer to issues of first time 
public issuers and issues requiring 
notice of risk factors on the cover page 
of the prospectus. 

Proposed Rule 419(a)(5), relating to 
secondary offerings at the market, is a 
codification of the informational 
requirements of Guide 53. The 
codification was proposed in the Guides 
Release as part of the Regulation S-K 
item relating to the distribution of 
securities (46 FR 100, 104) and is being 
reproposed as part of Rule 419 without 
substantial change. As noted in the 
Regulation S-K release, published 
today, the Commission believes that the 
information sought by Guide 53 is more 
appropriately obtained supplementally 
rather than as part of the registration 
statement. The admonition in Guide 53 
concerning-the need to assure adequate 
compliance with the anti-manipulation 
rules of the Exchange Act would be 
retained in the form of a condition of 
acceleration in proposed Rule 461 
regarding acceleration of effective 
date.*? 

Paragraph (a)(6) of the proposal, 
relating to new products and businesses, 
is derived without substantive change 
from the instruction to paragraph (c) of 
current Item 1 (proposed Item 101) of 
Regulation S-K. Likewise, proposed 
paragraph (7) relating to reserve reports 
is substantially similar to Instruction 4 
to paragraph (a) of current Item 2 
{proposed Item 102) of Regulation S-K. 
These provisions also are included in 
proposed Rule 419 to provide notice to 
registrants in a single location regarding 
supplemental information. 

Proposed Rule 419({a)(8), concerning 
the distribution of the prospectuses used 
in an offering of securities registered 
under the Securities Act, is derived from 
Guide 19, regarding distribution of 
preliminary prospectuses. In the Guides 
Release (46 FR 94-95, 109), provisions 
based on Guide 19 were proposed to be 
added to Rule 460 (17 CFR 230.460), 
indicating that the Commission could 
request specified information on 
distribution of the preliminary 
prospectus. The proposed provisions are 
now relocated in Rule 419. The only 
change is to make clear that the 
information specified is required for 
each form of preliminary prospectus 
used in the distribution. 


2 See “IIl-2. Filing Fees and Effective Dates— 
Acceleration” herein. 
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Paragraph (b) of proposed Rule 419 
specifically states that supplemental 
information furnished pursuant to the 
rule shall not be required to be filed 
with or deemed part of the registration 
statement. That paragraph also includes 
the provisions regarding return of 
documents furnished supplementally 
which were included in the Guides 
Release as proposed Rule 424a (b)(2), 
derived from Guide 42. 

Proposed Rule 400a, originally 
proposed in the Guides Release, based 
on Guide 1 (46 FR 86-87, 107), is 
proposed to be withdrawn since the 
Commission agrees with the 
commentators that Rule 202.2 of the 
Commission's Informal and Other 
Procedures (17 CFR 202.2) adequately 
covers prefiling conferences. In addition, 
the proposal to adopt Rules 400b and 
424a, made in the Guides Release, is 
proposed to be withdrawn since their 
provisions are now substantially 
incorporated in new proposed Rule 419. 

5. Other. The Commission also is 
proposing a number of other changes to 
the general requirements set forth in 
Regulation C. 

Rule 402 (17 CFR 230.402) is proposed 
to be revised to delete outdated 
requirements, to amend the number of 
copies requirement, to avoid the 
duplication of disclosure requirements 
and to otherwise simplify the rule. The 
provision with respect to the signing of 
the “ribbon” copy of a registration 
statement is proposed to be deleted as 
out-moded, and the remainder of 
paragraph (b) is proposed to be added to 
a revised paragraph (a) of Rule 402. A 
new sentence of proposed paragraph (b) 
(currently paragraph (c) of Rule 402) 
would provide that, where a registration 
statement incorporates into a prospectus 
documents which are required to be 
delivered with the prospectus in lieu of 
prospectus presentation,** the additional 
copies of the registration statement 
required to be furnished to the 
Commission shall be accompanied by 
copies of such delivered documents. 
These copies are necessary for staff 
review and, since they already are being 
delivered with the prospectus, it is not 
anticipated that providing them to the 
Commission will be an undue burden on 
registrants. Moreover, proposed 
paragraph (b) also provides that no 
other exhibits need accompany the ten 
additional copies of the registration 
statement. If adopted, this proposal 


* For example, Form S-15 requires that the 
registrant's latest annual report to security holders 
accompany the prospectus, and proposed Form S-2 
provides that, where the registrant chooses to 
incorporate by reference information from its 
annual report to security holders in the prospectus, 
it must accompany the prospectus. 
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would rescind the current requirement 
to supply copies of indentures relating to 
the securities being registered and 
copies of underwriting contracts and 
other documents relating to the 
distribution of securities with the 
additional copies of the registration 
statement. Current paragraph (c) of Rule 
402, concerning powers of attorney, is 
proposed to be added to the exhibit 
requirements.** Corresponding changes 
are proposed to be made in Rule 12b-11 
(17 CFR 240.12b-11) under the Exchange 
Act. 

Rule 403 (17 CFR 230.403), which sets 
forth requirements as to paper, printing 
and language, is proposed to be 
amended to make its requirements 
specifically applicable to registration 
statements as well as to applications 
and reports. Paragraph (c) of Rule 403 is 
proposed to be revised to provide that, 
where any exhibit or other paper or 
document filed with the registration 
statement is in a foreign language, a 
registration statement is permitted to be 
accompanied by an English language 
version or summary in lieu of an English 
translation.** Corresponding changes are 
proposed to be made in Rule 12b-12 (17 
CFR 240.12b-12) under the Exchange 
Act. 

Rule 404 (17 CFR 230.404), governing 
the preparation of a registration 
statement, is proposed in revised form. 
The language and format of the proposal 
incorporates the general instructions 
contained in the registration forms, 
which often duplicated the provisions of 
Rule 404. If proposed Rule 404 is 
adopted, the general instructions in the 
registration forms would be deleted. In 
general, proposed Rule 404 is designed 
to present a cursory overview of the 
documents and information that make 
up a registration statement and to 
indicate the portion of the information.in 
the registration forms which is required 
to be included in the registration 
statement and prospectus. Current 
paragraphs (c) and (d), regarding the 
facing page and cross reference sheet, 
are proposed to be deleted and 
relocated in proposed Item 501 of 
Regulation S-K. These provisions also 
would be included in proposed Rule 
425y so they would remain applicable to 
registration statements of investment 
companies.* The last sentence of Rule 
404(e), which refers to Rule 433, is 


* See “Ill-D. Exhibits” herein. 

°° The proposed deletion of Rule 403{e), 
concerning an exhibit index, is discussed in “II-D 
Exhibits” herein. 

%© See “III-B. Form and Content of Prospectuses” 
herein. 


proposed to be. added to the proposed 
revision of that rule.*’ 

The provisions of Rule 406 (17 CFR 
230.406), regarding the disclosure of the 
title of securities, are being proposed as 
part of the instruction to proposed Item 
202 of Regulation S-K, “Description of 
Registrant's Securities.” To avoid 
duplication, the Commission proposes to 
delete Rule 406, except that a new Rule 
406y will be proposed to provide the 
disclosure requirements for registration 
forms available to registered investment 
companies. 

Rule 407 (17 CFR 230.407), which sets 
forth certain interpretations of the terms 
referred to in Regulation C concerning 
the registrant, computation of time, the 
future and the holder of a position or 
office, is proposed to be deleted as 
unnecessary. The intepretations set 
forth in this rule are either obvious, 
contained in other rules or appear to be 
of marginal benefit to registrants. Rule 
12b-4 (17 CFR 240.12b-4), which 
contains similar provisions, also is 
proposed to be deleted. 

Rule 413 (17 CFR 230.413) provides 
that the registration of additional 
securities of the same class as other 
securities for which a registration 
statement is already in effect shall be 
effected through a separate registration 
statement relating to additional 
securities. The Commission proposes to 
amend the current exception for 
additional securities registered as 
provided in Section 24(e){1) of the 
Investment Company Act of 1940 to 
include additional securities registered 
as provided in Section 24(f} of that Act.** 

Rule 414 (17 CFR 230.414) sets forth 
the circumstances under which a 
registration statement of a predecessor 
issuer shall be deemed to be the 
registration statement of the successor 
issuer. The Commission proposes to 
amend Rule 414 to permit a foreign 
issuer, which is not exempted by Rule 
3a12-3 (17 CFR 240.3a12-3) under the 
Exchange Act * from the proxy 
solicitation provisions of the Exchange 
Act, to take advantage of the provisions 
of the rule when changing the country of 
incorporation of the enterprise. In 
addition, the Commission proposes a 
technical revision to paragraph (c) of 
Rule 414 to include a proxy solicitation 


* See “IH-B. Form and Content of Prospectuses” 
herein.- 

%* Section 24(f} of the Investment y Act of 
1940 and Rule 24f-2 (17 CFR 270.24f-2) adopted 
thereunder permit certain investment companies to 
register an indefinite number of securities under the 
Act. 


Rule 3012-3 provides an exemption from 
Sections 14{a), 14{b), 14{c), 14{f} and 16 under the 
Exchange Act for the securities of certain foreign 
issuers. 
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pursuant to Section 20(a) of the 
Investment Company Act to make it 
clear that investment companies are 
able to utilize this provision. 

The Commission proposes to amend 
Rule 415 (17 CFR 230.415), governing 
registration statements for securities to 
be offered through competitive bidding, 
by deleting the undertakings in 
paragraph (a). All undertakings, 
including those concerning competitive 
bidding, are proposed to be centralized 
in proposed Item 512 of Regulation S-K. 
The proposed deletion would avoid 
duplication. 


B. Form and Content of Prospectuses 


Rule 421 (17 CFR 230.421), as 
proposed, reflects several revisions, 
none of which would result in 
substantive changes in the-procedures to 
be followed by registrants. Rule 421(c), 
which now requires a table of contents, 
would be deleted in this rule and 
relocated in proposed Item 502 of 
Regulation S-K and included in Rule 
425y.*° Current Rule 421(d) would be 
recast as Rule 421(c). 

Rule 422 (17 CFR 230.422), relating to 
the nature of required summaries or 
outlines of documents, is proposed to be 
deleted as unnecessary. Likewise, Rule 
12b-24 (17 CFR 240.12b-24) on the same 
subject is also proposed to be deleted. 
Accordingly, the provisions of Rule 422 
and Rule 12b-24 that relate to 
incorporation by reference of documents 
in required summaries or outlines also 
are proposed to be deleted.* 

Rules 425, 425a, 426, and 433(b) (17 
CFR 230.425, 230.425a, 230.426, 
230.433(b)) are proposed to be deleted, 
and their provisions incorporated in 
proposed Items 501 and 502 of 
Regulation S-K. These provisions 
require statements in prospectuses 
‘regarding the role of the Commission, 
delivery of prospectuses, stabilizing, and 
use of a prospectus before the effective 
date of the registration statement. Rule 
425y is proposed in order to retain the 
applicability of these provisions, and 
also the requirement of a table of 
contents from existing Rule 421(c), in 
registration statement forms available to 
registered investment companies. 

Rules 427 (17 CFR 230.427), regarding 
the contents of a prospectus used after 
nine months, is proposed to be amended 
to delete paragraph (b), relating to the 
use of a new registration form for post- 
effective amendments. This provision 
would be superseded by proposed Rule 
401. 42 


See discussion, infra. 

' See “III-A-3. General Requirements— 
Incorporation by Reference” herein. 

* See “Ill-A-1. General Requirements— 
Application of Forms and Rules” herein. 
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Rule 428 (17 CFR 230.428), regarding 
invitations for competitive bids, is 
proposed to be revised to delete the 
requirement to file an invitation as an 
exhibit. This requirement is proposed to 
be relocated in the exhibit requirements 
of proposed Item 601 of Regulation S-K. 

The Commission is proposing to 
delete, as no longer necessary, Rule 430 
(17 CFR 230.430), regarding prospectuses 
for employees’ savings, profit sharing or 
pension plans, and Rule 431 (17 CFR 
230.431), regarding propectuses 
supplementing preliminary material 
supplied previously. The Commission 
also is proposing to withdraw the 
proposal in the Guides Release (46 FR 
99-100, 108) to codify Guide 49 in a new 
Rule 434e, regarding prospectuses where 
a company and its employee plan have 
different fiscal years. The experience of 
the Commission indicates that these 
provisions are seldom used and are not 
rules of general application appropriate 
for inclusion in Regulation C. 

Rule 432 (17 CFR 230.432), regarding 
application of amendments to rules 
governing contents of prospectuses, is 
proposed to be delete. It would be 
superseded by proposed Rule 401. * 

Rule 433 (17 CFR 230.433), regarding 
prospectuses for use prior to the 
effective date of the registration 
statement, is proposed to be modified 
not only to delete paragraph (b) (see 
infra) but also to add the substance of 
existing Rule 404(e) declaring such 
prospectuses to be parts of the 
registration statement for purposes of 
Section 7 of the Securities Act. 

Rule 434a (17 CFR 230.434a), on 
summary prospectuses, is proposed to 
be revised to delete the criteria for use 
of summary prospectuses that the 
Commission believes are outdated and 
no longer relevant in the integrated 
disclosure system, to incorporate 
criteria used elsewhere in the integrated 
system, and also to modify the 
provisions of tabular data to conform 
with proposed Forms S-1 and S-2. 

Rule 434c (17 CFR 230.434c), regarding 
use of Japanese prospectuses in Japan, 
is proposed to be expanded to cover any 
foreign language prospectus used in any 
foreign country, since the provisions of 
the Rule, if necessary at all, appear 
equally relevant to foreign countries 
generally. The Commission, however, 
also is considering deletion of the entire 
rule and invites specific comment on the 
need for the Rule as well as the 
proposed revisions. 

Rule 434d (17 CFR 230.434d), regarding 
advertising by an investment company, 


“ See “Ill A-1. General Requirements— 
Application of Forms and Rules” herein. 


has been revised to expand its coverage 
to business development companies.“ 


C. Written Consents 


The Commission is proposing 
amendments to certain of its rules 
dealing with written consents to delete 
duplicative provisions, to incorporate 
certain material from the Guides, and to 
otherwise implement integration of the 
disclosure system. 

Rule 435 (17 CFR 230.435), which sets 
forth the formal requirements as to 
consents, is proposed to be deleted 
since the requirements are set forth in 
proposed Item 601(b)(24) of Regulation 
S-K. As propesed in the Guides Release 
in connection with the rescission of 
Guide 38 (46 FR 97, 108), the language of 
the rule has been broadened to include 
opinions as well as reports of experts. 
Also, in response to commentators’ 
concerns, the reference to counsel has 
been added to the proposed item to 
parallel the existing provisions in the 
Guides. This latter reference also is 
proposed to be added to Rule 436 (17 
CFR 230.436). 

Rule 436, which sets forth additional 
requirements concerning consents in 
special cases, is proposed to be 
modified in several respects. First, it is 
proposed to amend paragraphs (a) and 
(b) to specify that, where a written 
consent is required to be filed, it shall be 
filed as an exhibit to the registration 
statement. A similar change is proposed 
to be made to Rule 439 (17 CFR 230.439), 
regarding consent to use of material 
incorporated by reference. 

Second, as proposed in the Guides 
Release, based on Guide 38 (46 FR 97, 
108), paragraphs (e) and (f) of Rule 436 
have been reproposed to state that 
where counsel is named as having acted 
for the underwriters or selling security 
holders, no consent will be required by 
reason of his being named as having 
acted in such capacity, and where the 
opinion of one counsel relies upon the 
opinion of another counsel, the consent 
of the counsel whose prepared opinion 
is relied upon need not be furnished. In 
the Guides Release, the Commission 
specifically solicited comment on 
whether a consent should be obtained 
from an attorney whose opinion is relied 
on by another attorney in connection 
with rendering an opinion on the legality 
of the issue, and the relying attorney is 


“Business development companies are a new 
class of investment companies created by the Small 
Business Investment Incentive Act of 1980, Pub. L. 
96-477 (effective October 20, 1980), which register 
under the Exchange Act rather than the Investment 
Company Act of 1940. See Sections 54{c) and 59 of 
the Investment Company Act [15 U.S.C. 80a-53(a), 
80a-58] 
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named and furnishes the consent. Most 
of the commentators believed that it 
was unnecessary to obtain a consent 
from an attorney in connection with the 
rendering of an opinion on the legality of 
the issue. Moreover, as one 
commentator pointed out, “in rendering 
his opinion the relying attorney, who is 
named and whose consent is furnished 
has in all material respects satisfied 
himself as to the competence of the 
other attorney.” 

Finally, as more fully discussed in the 
separate release on security rating 
disclosure, * the Commission is 
proposing to add paragraph (g) to Rule 
436 to provide that a security rating 
shall not be considered a part of the 
registration statement prepared or 
certified by a person or a report or 
valuation prepared or certified by a 
person within the meaning of Sections 7 
and 11 of the Securities Act. 

Rule 439 (17 CFR 230.439), which sets 
forth the requirements of consents to the 
use of information incorporated by 
reference, is proposed to be modified to 
cover the written consents of persons 
named in information incorporated into 
the registration statement by reference 
to a document filed after the effective 
date of such registration statement. 
Forms S-8 “¢ and S-16 *’ contain 
instructions concerning this subject. ** In 
order to eliminate duplication and 
clarify the instruction, a sentence is 
proposed to be added to Rule 439 to 
provide that, where a consent is 
required with respect to information 
incorporated by reference after the 
effective date of the registration 
statement, the consent shall be filed in 
the form of an amendment to the 
registration statement no later than the 
date on which such information is filed 
with the Commission, unless express 
consent to incorporation by reference 
into the registration statement is 
contained in the incorporated 
information when it is filed. 


D. Exhibits 


The Commission is proposing to 
delete a number of rules, and parts of 
rules, concerning exhibit requirements 
since they are proposed to be included 
in an expanded exhibits item in Item 601 
of Regulation S-K. First, Rule 402(c) (17 


“Securities Act Release No. 6336 (August 6, 
1981). 

“Instruction to Item 12 of Form S-8. 

‘Instruction to Item 7 of Form S-16. 

“The instruction in Form S-8 is proposed to be 
deleted in the release designed to implement the 
integrated disclosure program by revising the 
registration forms under the Securities Act (see 
Securities Act Release No. 6337 (August 6, 1981)) 
and the instruction to Form S-16 has not been 
retained in proposed Form S-3 (see Securities Act 
Release No. 6331 (August 6, 1981)). 
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CFR 230.402(c)), which requires copies 
of powers of attorney to be filed with a 
registration statement, is proposed to be 
replaced by Item 601(b)(25) of 
Regulation S-K. Second, Rule 403(e) (17 
CFR 230.403(e)), which requires an 
exhibit index, is proposed to be replaced 
by Item 602(a)(2) of Regulation S-K. 
Third, as noted above, Rule 435, which 
sets forth the formal requirements as to 
consents, is proposed to be replaced by 
a new exhibit requirement in Item 
601(b)(24) of Regulation S-K. Fourth, 
Rule 445 (17 CFR 230.455), which permits 
additional exhibits, is proposed to be 
replaced by Item 601(b)(28) of 
Regulation S-K. Fifth, Rule 446 (17 CFR 
230.446), which permits the omission of 
substantially identical documents, is 
proposed to be replaced by Instruction 2 
to Item 601 of Regulation S-K. Finally, 
Rule 472(d) (17 CFR 230.472(d)), which 
deals with immaterial changes in 
exhibits, is proposed to be replaced by 
Instruction 1 to Item 601 of Regulation 
S-K.* 

With respect to those registration 
forms for registration of securities of 
investment companies, the Commission 
is proposing Rule 445y to retain, for 
those registration statements, the exhibit 
provisions proposed to be moved from 
Regulation C to Regulation S-K. 


E. Filing Fees and Effective Dates 


1. Fees. Rule 457 (17 CFR 230.457) 
contains the provisions for computation 
of the fee for registration of securities 
set forth in Section 6(b) of the Securities 
Act. Questions have sometimes arisen 
concerning calculation of the fee in 
certain business combination 
transactions. The Commission is 
therefore proposing to amend paragraph 
(e) of the rule to make clear that it 
covers reclassifications, 
recapitalizations, mergers, 
consolidations and similar acquisition 
transactions in which the registrant 
receives and cancels securities, and 
exchanges or substitutes the registered 
securities. Transactions involving an 
exchange of securities for some or all 
the assets of an entity, followed by 
distribution of those securities to the 
owners of the entity (by dividend, 
partial or complete liquidation or 
otherwise), would appear to be covered 
by paragraph (c) of Rule 457, relating to 


Rule 472(a) (17 CFR 230.472(a)), which sets forth 
the required number of copies of every amendment, 
also is proposed to be amended, consistent with a 
similar proposed change to Rule 402(b). to require 
that, where documents incorporated in the 
prospectus are required to be delivered in lieu of 
prospectus presentation, the additional copies 
required to be furnished to the Commission shall be 
accompanied by copies of such documents. See “IH- 
A-5. General Requirements—Other” and “III-F. 
Amendments and Withdrawals” herein. 


an exchange of securities for assets, but 
the Commission specifically requests 
comment on whether a separate 
provision is required for such sale of 
assets transactions. Also, the 
Commission requests comment on 
whether, to the extent permitted by 
statutory authority, other changes to 
Rule 457 would be appropriate to 
improve consistency of treatment or to 
accomplish other objectives. Finally, a 
provision (new paragraph (m)) is 
proposed to be added to make clear that 
no separate fee is payable when 
guarantees are registered along with the 
securities to which the guarantees 
relate. 

2. Acceleration. Rule 460 (17 CFR 
230.460), regarding distribution of 
preliminary prospectuses, and Rule 461 
(17 CFR 230.461), regarding acceleration 
of effective dates of registration 
statements, are proposed to be 
reorganized. Rule 460 would contain 
provisions relating to the obligations 
with respect to the distribution of the 
preliminary prospectus, and Rule 461 
would contain provisions on requests for 
and conditions to acceleration of the 
effectiveness of registration statements. 
In addition, the list in Rule 460 of the 
exceptions to the general requirement to 
distribute preliminary prospectuses has 
been expanded, as suggested by 
commentators, to cover additional 
circumstances in which such a 
distribution is not required.*° 

Various provisions of current Rule 460 
are proposed to be moved to Rule 461. 
These include: paragraph (c), regarding 
possible withholding of acceleration if 
information correcting a preliminary 
prospectus has not been circulated 
(proposed Rule 461(b)(2)); paragraph (f), 
regarding possible withholding of 
acceleration if no effort has been made 
to make the prospectus readable 
(proposed Rule 461(b)(1)); the Note 
indicating general standards for 
acceleration (proposed Rule 461(b)); 
Note paragraph (c), regarding possible 
withholding of acceleration where the 
issuer or underwriter is under 
Commission investigation (proposed 
Rule 461(b)(3)); Note paragraph (d), 
regarding possible withholding of 
acceleration based on financial 
condition of underwriters in firm 
commitment underwritings (proposed 


The existing provisions are contained in current 
paragraphs (d) and (c) of Rule 460; the expanded 
provisions would be in a new paragraph (c} of that 
tule. The new provisions except from the 
requirement of preliminary distribution certain 
subscription offerings (the same as a proposal in the 
Guides Release derived from Guide 19—see 46 FR 
94, 109) and exchange offers and offerings in 
business combination transactions described in 
Rule 145 (17 CFR 230.145). 
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Rule 461(b)(4)); and Note paragraph (e), 
regarding possible withholding of 
acceleration due to transactions 
artificially affecting the market 
(proposed Rule 461(b)(5)). 

Additional proposed changes to Rule 
461 include 

(1) deletion of the requirement of an 
acceleration request from selling 
security holders—the Commission no 
longer believes such requests are 
necessary (proposed Rule 461(a)); 

(2) clarification of the requirement of 
an acceleration request from the 
managing underwriters to indicate that, 
where there are no managing 
underwriters, the acceleration request 
must be from each principal underwriter 
(proposed Rule 461(a)); 

(3) provisions initially proposed in the 
Guides Release (46 FR 94, 109), based on 
Guide 17, to require advice to the 
Commission that the National 
Association of Securities Dealers, Inc. 
(“NASD”) has given any required 
clearance of the underwriters’ 
compensation; *! 

(4) The addition to the list of 
considerations in granting acceleration, 
as proposed by the Guides Release (46 
FR 94, 100, 109), of paragraphs (b) (6) 
and (7) relating to NASD clearance of 
underwriters’ compensation ** (derived 
from Guide 17) and measures 
undertaken to assure compliance in 
secondary offerings with anti- 
manipulative rules under the Exchange 
Act rules (derived from Guide 53), 
respectively. 

One proposal in the Guides Release 
(46 FR 96, 109) relating to Rule 460 is 
now proposed to be withdrawn. It would 
have codified Guide 35 by providing for 
the possible withholding of acceleration 
if an underwriter had the righi to 
designate a director who could be an 
affiliate of the underwriter but had not 
yet done so. The Commission believes 
that the subject matter of Guide 35 is 
more properly a disclosure matter and 
has proposed in Item 508 of Regulation 
S-K to require disclosure concerning 
directors who may be selected by 
underwriters. 

The undertakings currently required 
by the Note paragraphs (a) and (b) in 
Rule 460, concerning the submission of 
indemnification provisions to a court, 
have been deleted from both Rules 460 
and 461 and incorporated in proposed 
Item 512 of Regulation S-K. Rules 461y 


51 In response to commentators concerns, it 
should be noted that delivery of a copy of the NASD 
letter is g lly not y—oral advice will 
suffice in most cases. 

52 The language of this proposed paragraph has 
been revised to conform to the actual function of the 
NASD in reviewing compensation and other 
arrangements for underwriters. 
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is proposed to require such undertakings 
in registration statements on forms 
available to investment companies. No 
substantive changes have been made in 
the requirement for these undertakings 
when acceleration is requested. 

Paragraph (c) of proposed Rule 461 
reproposes a provision, which was 
proposed in the Guides Release to be 
added as a part of the Note to Rule 460 
(46 FR 99, 109), relating to insurance of 
persons against liabilities under the 
Securities Act. It provides that such 
insurance, whether its cost is borne by 
the registrant or any other person, will 
not be a bar to acceleration. However, 
this provision is qualified so as not to 
apply to investment companies 
registered under the Investment 
Company Act and business 
development companies. As to these 
entities, separate provisions are added 
to indicate that acceleration may be 
withheld if the registrant is organized or 
administered pursuant to any instrument 
(including an insurance contract) 
protecting an officer or director of such 
a company from liability for willful, 
gross or reckless malfeasance in office. 
Because of Section 17(h) of the 
Investment Company Act, the 
Commission has taken the position that 
registered investment companies cannot 
insure their directors or officers against 
certain liabilities. 

3. Other. Changes in two other rules 
are proposed in the provisions of 
Regulation C on filing fees and effective 
dates. 

Rule 462 (17 CFR 230.462) calls for 
prompt notice of any delay or 
suspension of an offering occurring 
within 15 days after the effective date of 
the registration statement. The notice 
regarding the conduct of offerings thus is 
limited to the period immediately after 
effectiveness. Such notice is generally of 
marginal utility and accordingly, the 
Commission proposes that Rule 462 be 
deleted. 

The Commission is proposing to 
expand the provisions which currently 
allow form S-8 (17 CFR 239.16b) 
registration statements for employee 
benefit plans to become effective 
automatically twenty days after filing 
under Section 8{a) of the Securities Act, 
and for post-effective amendments te 
Forms S-8 to become effective 


53 Investment Company Act Release No. 7221 
(June 9, 1972) (37 FR 12790); Investment Company 
Act Release No. 11330 (September 4, 1980) (45 FR 
67082). The reference to the indemnification 
provision in Section 17(h) is intended to relate only 
to the liabilities of directors and officers arising 
under the Securities Act as they might be affected 
by that provision. It is not intended to be dispositive 
of all questions relating to indemnification arising 
under Sections 17 (h) and (i) of the Investment 
Company Act. 


autofmatically on filing, to include 
registration statements for dividend or 
interest reinvestment plans on proposed 
Form S-3. This expansion in the use of 
automatic effectiveness to registration 
statements for dividend or interest 
reinvestment plans is proposed in the 
revisions to Rule 464 (17 CFR 230.464).* 

In addition, it should be noted that 
proposed Rule 462a (17 CFR 230.462a), 
providing for registration of securities 
for delayed or continuous offering, is 
discussed in a separate release.® 
Further, although no changes are 
proposed in this release to Rule 463 (17 
CFR 230.463), requiring reports on the 
results of certain offerings, the 
Commission is considering amendments 
previously proposed to Rule 463 in light 
of the comments received on that 
proposal.** Amendments to Rule 465 
have been proposed separately.*” 


F. Amendments; Withdrawals 


Several technical changes are 
proposed in the rules relating to 
amendment and withdrawal of 
registration statements. The last clause 
of Rule 470 (17 CFR 230.470), pertaining 
to rules applicable to amendments, is 
proposed to be deleted and the subject 
matter covered by revised Rule 401.°* 
Rule 471 (17 CFR 230.471) is proposed to 
be amended by deleting the sentence in 
paragraph (a) referring to signing the 
ribbon copies,*® and by conforming 
paragraph (b) with the proposed 
revisions on competitive bidding 
reflected in Rules 415 and 428. Rule 472 
(17 CFR 230.472) is proposed to be 
amended by deletion of paragraph (d) 
relating to exhibit amendments, and 
inclusion of its substance in proposed 
Rule 445y(d)(3) for registration 
statements filed by investment 
companies and also in proposed Item 
601 itself. 

The Commission is proposing to allow 
registration statements for a dividend or 
interest reinvestment plan on proposed 
Forms S-3 to go effective automatically 
twenty days after filing pursuant to 
Section 8(a) of the Securities Act, and to 


54 See also “III-F. Amendments; Withdrawals” 
herein. 

55 Securities Act Release No. 5334 (August 6, 
1981). 

56 Securities Act Release No. 6251 (October 23, 
1980) (45 FR 71811). 

57Securities Act Release No. 6327 (July 8, 1981) (46 
FR 36195). 

5* See “III-A-1. General Requirements— 
Application of Forms and Rules” herein. 

59 See “III-A-5. General Requirements—Other™ 
herein. 

® See “III-B. Form and Content of Prospectuses” 
herein. 

§! See “III-D. General Requi ts—Exhibits’ 
herein. 





SEC DOCKET/369 





make post-effective amendments to such 
registration statements effective 
automatically on filing, in the same 
manner as currently provided for Form 
S-8 registration statements. Changes 
necessary to effectuate this purpose are 
proposed in Rules 473, 475, 475a and 477 
(17 CFR 230.473, 230.475, 230.475a, 
230.477). 

Rule 477 and Rule 479 (17 CFR 
230.479), pertaining to withdrawal and 
abandonment of registration statements, 
include provisions (in paragraph (c) of 
each rule) that, when withdrawal or 
abandonment occurs, the registration 
statment will not be removed from the 
files but will be marked clearly to 
indicate that it has been withdrawn or 
declared abandoned. Under the 
Commission's present system for 
retaining official documents on 
microfiche, it is not practicable to 
indicate on the microfiche file copy that 
a registration statement has been 
withdrawn or abandoned. The 
Commission specifically requests 
comments on the need for this marking 
procedure and possible alternatives 
which would serve the interests of the 
Commission, the public and registrants. 


G. Nondisclosure of Contract Provisions 


Rule 485 (17 CFR 230.485) contains 
provisions relating to confidential 
treatment of contracts required to be 
disclosed under the Securities Act. In 
the Guides Release, the Commission 
proposed adding to the rule provisions, 
based on Guide 50, that (1) a registrant 
applying for confidential treatment 
should state whether it will permit 
disclosure of the contract to other 
government agencies, and (2) such 
willingness is a factor in considering the 
application. In this release, the 
Commission is reproposing those 
changes in slightly revised form, and 
also is proposing to add to Rule 485 
provisions to the effect that (3) an 
applicant should state the length of time 
for which confidential treatment is 
requested and include a justification of 
such period, and (4) the period 
requested is a factor in considering the 
application. This change reflects current 
staff practice and is similar to the 
provisions of Rule 24b-2 under the 
Exchange Act (17 CFR 240.24b-2) 
relating to confidential treatment.“ 

The procedures of Rule 485 are 
specifically not applicable to 
registration statements on Form S-8, 
which become effective automatically, 


© See “IIl-E-3. Filing Fees and Effective Dates— 
Other” herein 

46 FR at 100, 110. 

*See Securities Act Release No. 5700 (April 28, 
1976) (41 FR 20578). 
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and the Commission is proposing to add 
to this exclusion from those procedures 
registration statements for dividend and 
interest reinvestment plans on proposed 
Forms S-3, since these also are 
proposed to become effective 
automatically. The procedures set forth 
in Rule 485 provide for an application to 
be made when the registration 
statement is filed, followed by a 
decision, and opportunity to appeal. 
These procedures are not practical in 
connection with registration statements 
which become effective automatically 
twenty days after filing. As indicated in 
Form S-8 and proposed Form S-3, if an 
issue of confidential treatment arose in 
such a case, the Commission would be 
willing to consider an application prior 
to the filing of the registration statement. 
Registration statements for employee 
benefit plans on Form S-8 and for 
dividend and interest reinvestment 
plans on Form S-3 ordinarily include 
little or no business information (it is 
incorporated by reference), so that there 
may be no need for an elaborate set of 
confidential treatment procedures in 
such cases. The Commission specifically 
requests comment on whether rules for 
‘confidential treatment requests should’ 
be developed specifically for these 
cases. 


IV. Request for Comments 


Any interested person wishing to 
submit comments on the proposed 
amendments, as well as on other 
matters that might have an impact on 
the proposals contained herein, is 
requested to do so. Moreover, any 
interested person wishing to submit 
comments on any provision of 
Regulation C or Regulation 12B not 
specifically discussed in this release is 
invited to do so. The Commission also 
solicits comment as to whether the 
proposals would have an adverse effect 
on competition or would impose a 
burden on competition which is not 
necessary or appropriate in the 
furtherance of the purposes of the 
Securities Act and the Exchange Act. 


Text of Proposals 


In accordance with the foregoing, it is 
proposed to amend Title 17, Chapter II, 
of the Code of Federal Regulations as 
follows: 


PART 201—RULES OF PRACTICE 


1. By revising § 201.24 to read as 
follows: 


$201.24 Incorporation by reference. 
Where rules, regulations, or 
instructions to forms of the Commission 
permit incorporation by reference, a 
document may be so incorporated by 


reference to the specific document and 
to the prior filing in which such 
document was physically filed. Except 
where a registrant or issuer is expressly 
required to incorporate a document or 
documents by reference, reference may 
not be made’to any document which 
incorporates another document by 
reference if the pertinent portion of the 
document containing the information or 
financial statements to be incorporated 
by reference includes an incorporation 
by reference to another document. No 
document on file with the Commission 
for more than five years may be 
incorporated by reference except— 

(a) Documents contained in 
registration statements which may be 
incorporated by reference as long as the 
registrant has a reporting requirement 
with the Commission; 

(b) Documents that the registrant 
specifically identifies by physical 
location by SEC file number reference, 
provided such materials have not been 
disposed of by the Commission pursuant 
to its Records Control Schedule (17 CFR 
200.80). 


PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 


2. By removing § 203.406, § 203.407, 
§ 203.412, § 203.422, § 203.425, § 203.425a, 
§ 203.426, § 203.430, § 203.431, § 203.432, 
§ 203.434, § 203.435, § 203.445, § 203.446. 
§ 203.462. 

3. By amending Regulation C 
($§ 230.400-230.494) by revising 
§ § 230.400—230.405, 230.411, 230.413- 
230.415, 230.421, 230.427, 230.428, 230.433, 
230.434a, 230.434c, 230.434d, 230.436, 
230.439, 230.457, 230.460, 230.461, 230.464, 
230.465, 230.470-230.473, 230.475a, 
230.477, 230.479, and 230.485; and by 
adding §§ 230.406y, 230.412, 230.418, 
230.419, 230.425y, 230.445y, 230.461y, and 
230.462a to read as follows: 


Regulation C—Registration 


§ 230.400 Application of §§ 230.400 to 
230.494, inclusive. 

Sections 230.400 to 230.494 shall 
govern every registration of securities 
under the Act, except that any provision 
in a form, or an item of Regulation S-K 
(17 CFR 229.001 e#.seq.) referred to in 
such form, covering the same subject 
matter as any such rule shall be 
controlling unless otherwise specifically 
provided in §§ 230.400 to 230.494. 


General Requirements 


§ 230.401 Requirements as to proper 
form. 


(a) The form and contents of a 
registration statement and prospectus 
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shall conform to the applicable rules 
and forms as in effect on the initial filing 
date of such registration statement and 
prospectus. 

(b) If an amendment to a registration 
statement and prospectus is filed for the 
purpose of meeting the requirements of 
section 10(a)(3) of the Act or pursuant to 
the provisions of section 24(e) or 24(f) of 
the Investment Company Act of 1940, 
the form and contents of such an 
amendment shall conform to the 
applicable rules and forms as in effect 
on the filing date of such amendment. 

’ (c) The form and contents of an 
amendment to a registration statement 
and prospectus other than an 
amendment described in paragraph (b) 
of this section shall conform to the 
applicable rules and forms as in effect 
on the filing date of the latest 
amendment described in paragraph (b) 
of this section or, if no such amendment 
has been filed, on the initial filing date 
of the registration statement and 
prospectus. 

(d) The form and contents of a 
prospectus forming part of a registration 
‘statement which is the subject of a stop 
order entered-under section 8(d) of the 
Act, if used after the date such stop 
order ceases to be effective, shall 
conform to the applicable rules and 
forms as in effect on the date such stop 
order ceases to be effective. 

(e) A prospectus filed as part of an 
amendment to an effective registration 
statement on any form may be prepared 
in accordance with the requirements of 
any other form which would then be 
appropriate for the registration of 
securities to which the prospectus 
relates, provided that all of the other 
requirements of such other form and 
applicable rules (including any required 
undertakings) are met. 

(f) Notwithstanding the provisions of 
this section, a registrant (1) shall comply 
with the rules and forms as in effect at a 
date different from those specified in 
paragraphs (a), (b), (c) and (d) of this 
section if the rules or forms or 
amendments thereto specifically so 
provide; and (2) may comply voluntarily 
with the rules and forms as in effect at 
dates subsequent to those specified in 
paragraphs (a), (b), (c) and (d) of this 
section, provided that all of the 
requirements of the particular rules and 
forms in effect at such dates (including 
any required undertakings) are met. 

(g) A registration statement or any 
amendment thereto shall be deemed to 
be filed on the proper form unless 
objection to the form is made by the 
Commission prior to the effective date 
or unless the Commission specifically 
notifies the registrant that no 
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presumption may be made as to the 
appropriateness of the form. 


§ 230.402 Number of copies; binding; 
signatures. 


(a) Three copies of the complete 
registration statement, including 
exhibits and all other papers and 
documents filed as a part of the 
statement, shall be filed with the 
Commission. Each copy shall be bound, 
in one or more parts, without stiff 
covers. The binding shall be made on 
the side or stitching margin in such 
manner as to leave the reading matter 
legible. At least one such copy of every 
registration shall be manually signed by 
the persons specified in section 6(a) of 
the Act. Unsigned copies shall be 
conformed. 

(b) Ten additional copies of the 
registration statement, similarly bound, 
shall be furnished for use in the 
examination of the registration 
statement, public inspection, copying 
and other purposes. Where a 
registration statement incorporates into 
the prospectus documents which are 
required to be delivered with the 
prospectus in lieu of prospectus 
presentation, the ten additional copies 
of the registration statement shall be 
accompanied by copies of such 
documents. No other exhibits are 
required to accompany such additional 
copies. 


§ 230.403 Requirements as to paper, 
printing and language. 

(a) Registration statements, 
applications and reports shall be filed 
on good quality, unglazed, white paper 
approximately 8% by 11 inches or 
approximately 8% by 13 inches in size, 
insofar as practicable. However, tables, 
charts, maps, and financial statements 
may be on larger paper if folded to that 
size, and the prospectus may be on 


smaller paper if the registrant so desires. 


(b) The registration statement and, 
insofar as practicable, all papers and 
documents filed as a part thereof shall 
be printed, lithographed, mimeographed 
or typewritten. However, the statement 
or any portion thereof may be prepared 
by any similar process which, in the 
opinion of the Commission, produces 
copies suitable for a permanent record. 
Irrespective of the process used, all 
copies of any such material shall be 
clear, easily readable and suitable for 
repeated photocopying. Debits in credit 
categories and credits in debit 
categories shall be designate so as to be 
clearly distinguisable as such on 
photocopies. 

(c) The registration statement proper 
shall be in the English language. If any 
exhibit or other paper or document filed 


with the registration statement is in a 
foreign language, it shall be 
accompanied by a summary, version or 
translation in the English language. 

(d) The manually signed original (or in 
the case of duplicate originals, one 
duplicate original) of all registrations, 
applications, statements, reports or 
other documents filed under the Act 
shall be numbered sequentially (in 
addition to any internal numbering 
which otherwise may be present) by 
handwritten, typed, printed or other 
legible form of notation from the first 
page of the document through the last 
page of that document and any exhibits 
or attachments thereto. Further, the total 
number of pages contained in a 
numbered original shall be set forth on 
the first page of this document. 


§ 230.404 Preparation of registration 
statement 


(a) A registration statement shall 
consist of the facing sheet of the 
applicable form; cross reference sheet; a 
prospectus containing the information 
called for by Part I of such form; the 
information, list of exhibits, 
undertakings and signatures required to 
be set forth in Part II of such form; 
financial statements and schedules; 
exhibits; any other information or 
documents filed as part of the 
registration statement; and all 
documents or information incorporated 
by reference in the foregoing (whether 
or not required to be filed). 

(b) All general instructions, 
instructions to items of the form, and 
instructions as to financial statements. 
exhibits, or prospectuses are to be 
omitted from the registration statement 
in all cases. 

(c) The prospectus shall contain the 
information called for by all of the items 
of Part I of the applicable form, except 
that unless otherwise specified, no 
reference need be made to inapplicable 
items, and negative answers to any item 
in Part I may be omitted. A copy of the 
prospectus may be filed as a part of the 
registration statement in lieu of 
furnishing the information in item-and- 
answer form. Wherever a copy of the 
prospectus is filed in lieu of information 
in item-and-answer form, the text of the 
items of the form is to be omitted from 
the registration statement, as well as 
from the prospectus, except to the exten! 
provided in paragraph (d) of this rule. 

(d) Where any items of a form call for 
information not required to be included 
in the prospectus, generally Part Il of 
such form, the text of such items, 
including the numbers and captions 
thereof, together with the answers 
thereto shall be filed with the 
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prospectus under cover of the facing 
sheet of the form as a part of the 
registration statement. However, the 
text of such items may be omitted 
provided the answers are so prepared as 
to indicate the coverage of the item 
without the necessity of reference to the 
text of the item. If any such item is 
inapplicable, or the answer thereto is in 
the negative, a statement to that effect 
shall be made. Any financial statements 
not required to be included in the 
prospectus shall also be filed’as a part 
of the registration statement proper, 
unless incorporated by reference 
pursuant to Rule 411 (17 CFR 230.411). If 
the information required by any item of 
Part II is completely disclosed in the 
prospectus, reference may be made to 
the specific page or caption of the 
prospectus which contains such 
information. 


§ 230.405 Definitions of terms. 

Unless the context otherwise requires, 
all terms used in §§ 230.400 to 230.494, 
inclusive, or in the forms for registration 
have the same meanings as in the Act 
and in the general rules and regulations. 
In addition, the following definitions 
apply, unless the context otherwise 
requires: 

(a) Affiliate. An “affiliate” of, or 
person “affiliated” with, a specified 
person, is a person that directly, or 
indirectly through one or more 
intermediaries, controls or is controlled 
by, or is under common control with, the 
person specified. 

(b) Amount. The term “amount,” when 
used in regard to securities, means the 
principal amount if relating to evidences 
of indebtedness, the number of shares if 
relating to shares, and the number of 
units if relating to any other kind of 
security. 

(c) Associate. The term “associate,” 
when used to indicate a relationship 
with any person, means (1) a 
corporation or organization (other than 
the registrant or a majority-owned 
subsidiary of the registrant) of which 
such person is an officer or partner or is, 
directly or indirectly, the beneficial 
owner of 10 percent or more of any class 
of equity securities, (2) any trust or other 
estate in which such person has a 
substantial benefical interest or as to 
which such person serves as trustee or 
in a similar capacity, and (3) any 
relative or spouse of such person, or any 
relative of such spouse, who has the 
same home as such person or who is a 
director or officer of the registrant or 
any of its parents or subsidiaries. 

(d) Certified. The term “certified,” 
when used in regard to financial 
statements, means examined and 
reported upon with an opinion 
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expressed by an independent public or 
certified public accountant. 

(e) Charter. The term “charter” 
includes articles of incorporation, 
declarations of trust, articles of 
association or partnership, or any 
similar instrument, as amended, 
affecting (either with or without filing 
with any governmental agency) the 
organization or creation of an 
incorporated or unincorporated person. 

(f} Commission. The term 
“Commission” means the Securities and 
Exchange Commission. 

(g) Control. The term “control” 
(including the terms “controlling,” 
“controlled by” and “under common 
control with”) means the possession, 
direct or indirect, of the power to direct 
or cause the direction of the 
management and policies of a person, 
whether through the ownership of voting 
securities, by contract, or otherwise. 

(h) Director. The term “director” 
means any director of a corporation or 
any person performing similar functions 
with respect to any organization 
whether incorporated or unincorporated. 

(i) Dividend or interest reinvestment 
plan. The term “dividend or interest 
reinvestment plan” means a plan which 
is offered solely to the existing security 
holders of the registrant, which allows 
such persons to reinvest dividends or 
interest paid to them on securities 
issued by the registrant, and also may 
allow additional cash amounts to be 
contributed by the participants in the 
plan, provided the securities to be 
registered are newly issued, or are 
purchased for the account of plan 
participants, at prices not in excess of 
current market prices at the time of 
purchase, or at prices not in excess of an 
amount determined in accordance with 
a pricing formula specified in the plan 
and based upon average or current 
market prices at the time of purchase. 

(j) Employee. The term “employee” 
does not include a director, trustee, or 
officer. 

(k) Employee benefit plan. The term 
“employee benefit plan” means any 
purchase, savings, option, bonus, 
appreciation, profit sharing, thrift, 
incentive or pension plan solely for 
employees, directors, trustees or 
officers. 

(l) Equity security. The term “equity 
security” means any stock or similar 
security, certificate of interest or 
participation in any profit sharing 
agreement, preorganization certificate or 
subscription, transferable share, voting 
trust certificate or certificate of deposit 
for an equity security, limited 
partnership interest, interest in a joint 
venture, or certificate of interest in a 
business trust; or any security 


convertible, with or without 
consideration into such a security, or 
carrying any warrant or right to 
subscribe to or purchase such a security; 
or any such warrant or right; or any put. 
call, straddle, or other option or 
privilege of buying such a security from 
or selling such a security to another 
without being bound to do so. 

(m) Executive officer. The term 
“executive officer,” when used with 
reference to a registrant, means its 
president, secretary or treasurer, any 
vice president of the registrant in charge 
of a principal business unit, division or 
function (such as sales, administration 
or finance) or any other person who 
performs similar policy making 
functions for the registrant. Executive 
officers of subsidiaries may be deemed 
executive officers of the registrant if 
they perform such policy making 
functions for the registrant. 

(n) Fiscal year. The term “fiscal year” 
means the annual accounting period or, 
if no closing date has been adopted, the 
calendar year ending on December 31. 

(0) Foreign government. The term 
“foreign government” means the 
government of any foreign country, of 
any political subdivision of a foreign 
country or of any community or multi- 
national organization of foreign 
countries. 

(p) Foreign issuer. The term “foreign 
issuer” means any issuer which is a 
foreign government, a national of any 
foreign country or a corporation or other 
organization incorporated or organized 
under the laws of any foreign country. 

(q) Foreign private issuer. The term 
“foreign private issuer” means any 
foreign issuer other than a foreign 
government. 

(t) Majority-owned subsidiary. The 
term “majority-owned subsidiary” 
means a subsidiary more than 50 
percent of whose outstanding securities 
representing the right, other than as 
affected by events of default, to vote for 
the election of directors, is owned by the 
subsidiary’s parent and/or one or more 
of the parent's other majority-owned 
subsidiaries. 

(8) Material. The term “material,” 
when used to qualify a requirement for 
the furnishing of information as to any 
subject, limits the information required 
to those matters to which there is a 
substantial likelihood that a reasonable 
investor would attach importance in 
determining whether to purchase the 
security registered. 

(t) North American issuer. The term 
“North American issuer” means any 
foreign private issuer incorporated or 
organized under the laws of Canada or 
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Mexico or any political subdivision 
thereof. 

(u) Officer. The term “officer” means 
a president, vice president, secretary, 
treasurer or principal financial officer, 
comptroller or principal accounting 
officer, and any person performing 
similar functions with respect to any 
organization whether incorporated or 
unincorporated. 

(v) Parent. A “parent” of a specified 
person is an affiliate controlling such 
person directly, or indirectly through 
one or more intermediaries. 

(w) Predecessor. The term 
“predecessor” means a person the major 
portion of the business and assets of 
which another person acquired in a 
single succession, or in a series of 
related successions in each of which the 
acquiring person acquired the major 
portion of the business and assets of the 
acquired person. 

(x) Principal underwriter. The term 
“principal underwriter” means an 
underwriter in privity of contract with 
the issuer of the securities as to which 
he is underwriter, the term “issuer” 
having the meaning given in sections 
2(4) and 2(11) of the Act. 

(y) Promoter. (1) The term “promoter” 
includes— 

(i) Any person who, acting alone or in 
conjunction with one or more other 
persons, directly or indirectly takes 
initiative in founding and organizing the 
business or enterprise of an issuer; 

(ii) Any person who, in connection 
with the founding and organizing of the 
business or enterprise of an issuer, 
directly or indirectly receives in 
consideration of services or property, or 
both services and property, 10 percent 
or more of any class of securities of the 
issuer or 10 percent or more of the 
proceeds from the sale of any class of 
such securities. However, a person who 
receives such securities or proceeds 
either solely as underwriting 
commissions or solely in consideration 
of property shall not be deemed a 
promoter within the meaning of this 
paragraph if such person does not 
otherwise take part in founding and 
organizing the enterprise. 

(2) All persons coming within the 
definition of “promoter” in paragraph 
(y)(1) of this section may be referred to 
as “founders” or “organizers” or by 
another term provided that such term is 
reasonably descriptive of those persons’ 
activities with respect to the issuer. 

(z) Prospectus. Unless otherwise 
specified or the context otherwise 
requires, the term “prospectus” means a 
pruspectus meeting the requirements of 
section 10(a) of the Act. 
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(aa) Registrant. The term “registrant” 
means the issuer of the securities for 
which the registration statement is filed. 

(bb) Share. The term “share” means a 
share of stock in a corporation or unit of 
interest in an unincorporated person. 

(cc) Significant subsidiary. The term 
“significant subsidiary” means a 
subsidiary meeting any one of the 
following conditions. 

(1) The assets of the subsidiary, or the 
investments in and advances, to the 
subsidiary by its parent and the parent's 
other subsidiaries, if any, exceed 10 
percent of the assets of the parent and 
its subsidiaries on a consolidated basis. 

(2) The sales and operating revenues 
of the subsidiary exceed 10 percent of 
the sales and operating revenues of its 
parent and the parent's subsidiaries on a 
consolidated basis. 

(3) The subsidiary is the parent of one 
or more subsidiaries and together with 
such subsidiaries would, if considered in 
the aggregate, constitute a significant 
subsidiary. 

(dd) Subsidiary. A “subsidiary” of a 
specified person is an affiliate 
controlled by such person directly, or 
indirectly through one or more 
intermediaries. (See also “majority 
owned subsidiary,” “significant 
subsidiary,” “totally held subsidiary,” 
and “wholly owned subsidiary.”) 

(ee) Succession: The term 
“succession” means the direct 
acquisition of the assets comprising a 
going business, whether by merger, 
consolidation, purchase, or other direct 
transfer. The term does not include the 
acquisition of control of a business 
unless followed by the direct acquisition 
of its assets. The terms “succeed” and 
“successor” have meanings correlative 
to the foregoing. 

(ff) Totally held subsidiary. The term 
“totally held subsidiary” means a 
subsidiary (1) substantially all of whose 
outstanding securities are owned by its 
parent and/or the parent's other totally 
held subsidiaries, and (2) which is not 
indebted to any person other than its 
parent and/or the parent's other totally 
held subsidiaries in an amount which is 
material in relation to the particular 
subsidiary, excepting indebtedness 
incurred in the ordinary course of 
business which is not overdue and 
which matures within one year from the 
date of its creation, whether evidenced 
by securities or not. 

(gg) Voting securities. The term 
“voting securities” means securities the 
holders of which are presently entitled 
to vote for the election of directors. 

(hh) Wholly owned subsidiary. The 
term “wholly owned subsidiary” means 
a subsidiary substantially all of whose 
outstanding voting securities are owned 


by its parent and/or the parent's other 
wholly owned subsidiaries. 


§ 230.406 Title of Securities. [Removed] 


§ 230.406y Title of securities. 


If a registration statement is prepared 
on a form available solely to investment 
companies registered under the 
Investment Company Act of 1940, or a 
company that has elected to be 
regulated as a business development 
company-under sections 55 through 65 of 
that Act which is selling or proposing to 
sell its securities pursuant to a 
registration statement which has been 
filed under the Act, wherever the title of 
securities is required to be stated there 
shall be given such information as will 
indicate the type and general character 
of the securities, including the following: 

(a) In the case of shares, the par or 
stated value, if any; the rate of 
dividends, if fixed, and whether 
cumulative or non-cumulative; a brief 
indication of the preference, if any; and, 
if convertible, a statement to that effect. 

(b) In the case of funded debt, the rate 
of interest; the date of maturity, or, if the 
issue matures serially, a brief indication 
of the serial maturities, such as 
“maturing serially from 1950 to 1960”; if 
the payment of principal or interest is 
contingent, an appropriate indication of 
such contingency; a brief indication of 
the priority of the issue; and, if 
convertible, a statement to that effect. 

(c) In the case of any other kind of 
security, appropriate information of 
comparable character. 


§ 230.407 interpretation of requirements. 
[Removed] 


§ 230.411 Incorporation by reference. 

(a) Prospectus. Unless otherwise 
provided in the appropriate form, 
information shall not be incorporated by 
reference in a prospectus. 

(b) Information not required in a 
prospectus. Except for exhibits covered 
by Rule 447 (17 CFR 230.447), 
information may be incorporated by 
reference in answer, or partial answer, 
to any item that calls for information not 
required to be included in a prospectus 
subject to the following provisions: 

(1) Non-financial information may be 
incorporated by reference to any 
document; 

(2) Financial information may be 
incorporated by reference to any 
document, provided any financial 
statement so incorporated meets the 
requirements of the forms on which the 
statement is filed. Financial statements 
or other financial data required to be 
given in comparative form for two or 
more fiscal years or periods shall not be 
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incorporated by reference unless the 
information incorporated by reference 
includes the entire period for which the 
comparative data is given: 

(3) Information contained in any part 
of the registration statement, including 
the prospectus, may be incorporated by 
reference in answer, or partial answer, 
to any item that calls for information not 
required to be included in the 
prospectus; and 

(4) Unless the information is 
incorporated by reference to a document 
which complies with the time limitations 
of Rule 24 of the Commission's Rules of 
Practice (17 CFR 201.24), then the 
document, or part thereof. containing the 
incorporated information is required to 
be filed as an exhibit. 

(c) General. Any incorporation by 
reference of information pursuant to this 
section shall be subject to the provisions 
of Rule 24 of the Commission's Rules of 
Practice (17 CFR 201.24) restricting 
incorporation by reference of documents 
which incorporate by reference other 
information. Information incorporated 
by reference shall be clearly identified 
in the reference by page. paragraph, 
caption or otherwise. If the information 
is incorporated by reference to a 
previously filed document, the file 
number of such document shall be 
included. Where only certain pages of a 
document are incorporated by reference 
and filed with the statement, the 
document from which the information is 
taken shall be clearly identified in the 
reference. An express statement that the 
specified matter is incorporated by 
reference shall be made at the particular 
place in the registration statement 
where the information is required. 
Information shall not be incorporated by 
reference in any case where such 
incerporation would render the 
statement incomplete, unclear and 
confusing. 


§ 230.412 Form of and limitation upon 
incorporation by reference. [Removed] 


§ 230.412 Effective date of documents 
incorporated by reference. 

For purposes of determining pursuant 
to section 11{a) of the Act only whena 
document incorporated by reference 
“became effective,” the effective date 
shall be the date of the document's 
initial filing with the Commission. For 
all other purposes under the Act, 
including section 13, the effective date 
shall be the effective date of the 
registration statement. 

§ 230.413 Registration of additional 
securities. 

Except as provided in Sections 
24(e)(1) and 24(f) of the Investment 
Company Act of 1940, the registration of 
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additional securities of the same class 
as other securities for which a 
registration statement is already in 
effect shall be effected through a 
separate registration statement relating 
to the additional securities. 


§ 230.414 Registration by certain 
successor issuers. 

If any issuer, except a foreign issuer 
exempted by Rule 3a12-3 (17 CFR 
240.3a12-3), incorporated under the laws 
of any State or foreign government and 
having securities registered under the 
Act has been succeeded by an issuer 
incorporated under the laws of another 
State or foreign government for the 
purpose of changing the State or country 
of incorporation of the enterprises, the 
registration statemeni of the 
predecessor issuer shall be deemed the 
registration statement of the successor 
issuer for the purpose of continuing the 
offering provided— 

(a) Immediately prior to the 
succession the successor issuer had rto 
assets or liabilities other than nominal 
assets or liabilities; 

(b) The succession was effected by a 
merger or similar succession pursuant to 
statutory provisions or the terms of the 
organic instruments under which the 
successor issuer acquired all of the 
assets and assumed all of the liabilities 
and obligations of the predecessor 
issuer; 

(c) The succession was approved by 
security holders of the predecessor 
issuer at a meeting for which proxies 
were solicited pursuant to section 14(a) 
of the Securities Exchange Act of 1934 or 
section 20(a) of the Investment Comany 
Act of 1940 or information was 
furnished to security holders pursuant to 
section 14(c) of the Securities Exchange 
Act of 1934; and 

(d) The successor issuer has filed an 
amendment to the registration statement 
of the predecessor issuer expressly 
adopting such statements as its own 
registration statement for all purposes of 
the Act and the Securities Exchange Act 
of 1934 and setting forth any additional 
information necessary to reflect any 
material changes made in connection 
with or resulting from the succession, or 
necessary to keep the registration 
statement from being mis!eading in any 
material respect, and such amendment 
has become effective. 


§ 230.415 Competitive bidding registration 
statement. 

(a) Any order declaring a registration 
statement, covering securities to be 
offered at competitive bidding, effective 
shall be deemed to declare an 
amendment thereto, filed to reflect the 
results of the bidding, the terms of the 


reoffering and related materials, 
effective in accordance with paragraph 
(b) of this rule. 

(b) An amendment to such a 
registration statement filed to reflect the 
results of the bidding, the terms of the 
reoffering and related materials (which 
may make such other changes in the 
registration statement as the registrant 
deems appropriate) shall become 
effective at the time such amendment is 
filed with the Commission at its 
principal office or any regional or 
branch office, unless the Commission 
has notified the registrant that it has 
instituted proceedings under section 8 of 
the Act. The amendment shall be 
accompanied by the consent of a 
managing underwriter, acting on behalf 
of all principal underwriters of the 
securities offered at competitive 
bidding, to the filing thereof. 

(c) A prospectus relating to the 
securities offered at competitive — 
bidding, when used prior to the opening 
of bids, need not contain information 
dependent upon the determination of the 
offering price of such securities or the 
acceptance of the bid, in order to meet 
the requirements of section 10(a) of the 
Act. A prospectus relating to such 
securities, when used after the opening 
of bids, shall not be deemed to meet the 
requirements of section 10(a) of the Act 
unless (1) an amendment to the 
registration statement has been filed to 
reflect the results of the bidding, the 
terms of the reoffering and related 
material, if required, and (2) such 
prospectus reflects the information 
contained in the registration statement, 
as amended, to the extent required by 
the applicable form. 

(d) A registrant may register securities 
to be offered at competitive bidding and 
securities not to be so offered pursuant 
to a single joint registration statement 
only if all information (including offering 
data, etc.) required by the applicable 
form with respect to the securities not to 
be so offered is included in the 
registration statement prior to the initial 
effectiveness thereof. If such 
information is not so included, the 
Commission will not accelerate such 
effectiveness unless an amendment to 
the registration statement is first filed so 
as to make it cover only the securities to 
be offered at cometitive bidding. The 
registrant may, however, either initially 
or after such amendment, register the 
securities not to be offered at 
competitive bidding pursuant to a 
separate registration statement. An 
appropriate composite form of 
prospectus may in any event be used for 
all securities registered. 
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§ 230.418 Modified or superseded 
documents 

(a) Any statement contained in a 
document incorporated or deemed to be 
incorporated by reference shall be 
deemed to be modified or superseded 
for purposes of the registration 
statement or the prospectus to the 
extent that a statement contained in the 
prospectus or in any other subsequently 
filed document which also is or is 
deemed to be incorporated by reference 
modifies or replaces such statement. 

. (b) The modifying or superseding 
statement may, but need not, state that 
it has modified or superseded a prior 
statement or include any other 
information set forth in the document 
which is not so modified or superseded. 
The making of a modifying or 
superseding statement shall not be 
deemed an admission that the modified 
or superseded statement, when made, 
constituted an untrue statement of a 
material fact, an omission to state a 
material fact necessary to make a 
statement not misleading, or the 
employment of a manipulative, 
deceptive, or fraudulent device, 
contrivance, scheme, transaction, act, 
practice, course of business or artifice to 
defraud, as those terms are used in the 
Act, the Securities Exchange Act of 
1934, the Public Utility Holding 
Company Act of 1935, the Investment 
Company Act of 1940, or the rules and 
regulations thereunder. 

(c) Any statement so modified shall 
not be deemed in its unmodified form to 
constitute part of the registration 
statement or prospectus for purpose of 
the Act. Any statement so superseded 
shall not be deemed to constitute a part 
of the registration statement or the 
prospectus for purposes of the Act. 


§ 230.419 Supplemental information. 

(a) The Commission or its staff may, 
where it is deemed appropriate, request 
supplemental information concerning 
the registrant, the registration statement, 
the distribution of the securities, market 
activities and underwriters’ activities. 
Such information includes, but is not 
limited to, the following items which the 
registrant should be prepared to furnish 
promptly upon request: 

(1)(i) Any reports or memoranda: 
which have been prepared for external 
use by the registrant or a principal 
underwriter, as defined in Rule 405 (17 
CFR 230.405), in connection with the 
proposed offering, or if no such reports 
or memoranda have been prepared, a 
statement so indicating; 

(ii) A statement as to the actual or 
proposed use and distribution of the 
reports or memoranda specified in 
paragraph (a)(1){i) of this section. 
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identifying each.class of persons who 
have received or will receive such 
reports or memoranda and the number 
of copies distributed to each such class; 

(2) In the case of a registration 
statement relating to a business 
combination as defined in Rule 145(a) 
(17 CFR 230.145(a)), exchange offer, 
tender offer or similar transaction, any 
feasibility studies, management 
analyses, fairness opinions or similar 
reports prepared by or for any of the 
parties to the subject transaction in 
connection with such transaction; 

(3) Except in the case of a registrant 
eligible to use Form S—2 (17 CFR 239.12), 
any engineering, management or similar 
reports or memoranda relating to broad 
aspects of the business, operations or 
products of the registrant, which have 
been prepared within the past twelve 
months for or by the registrant, any 
affiliate of the registrant or any principal 
underwriter, as defined in Rule 405 (17 
CFR 230.405), of the securities being 
registered except for: 

(i) Reports solely comprised of 
recommendations to buy, sell or hold the 
securities of the registrant, unless such 
recommendations have changed within 
the past six months; and 

(ii) Any information contained in 
documents already filed with the 
Commission. 

(4) Where a registrant has not 
previously been required to file reports 
pursuant to section 13(a) or 15(d) of the 
Securities Exchange Act of 1934, 
immediately prior to filing, or where the 
registrant is required in the prospectus 
to include reference to material risks 
pursuant to Item 501{d) of Regulation S- 
K information relating to the due 
diligence inquiry of the underwriters; 

(5) Where there is a registration of an 
“offering at the market,” as defined in 
Rule 10b-7 under the Securities 
Exchange Act of 1934 (17 CFR 240.10b- 
7), of a substantial amount of securities 
in relation to the securities outstanding 
(more than 10 percent), where the 
offering includes securities owned by 
officers, directors or affiliates of the 
registrant and where there is no 
underwriting agreement, information (i) 
concerning contractual arrangements 
between selling security holders of a 
limited group or of several groups of 
related shareholders to comply with the 
anti-manipulation rules until the offering 
by all members of the group is 
completed and to inform the exchange, 
brokers and selling security holders 
when the distribution by the members of 
the group is over; or (ii) concerning the 
registrant's efforts to notify members of 
a large group of unrelated sellers of the 
applicable Commission rules and 
regulations; 


(6) Where the registrant recently has 
introduced a new product or has begun 
to do business in a new industry 
segment or has made public its 
intentions to introduce a new product or 
to do business in a new industry 
segment, and this action requires the 
investment of a material amount of the 
assets of the registrant or otherwise is 
material, copies of any studies prepared 
for the registrant by outside persons or 
any internal studies, documents, reports 
or memoranda the contents of which 
were material to the decision to develop 
the product or to do business in the new 
segment including, but not limited to. 
documents relating to financial 
requirements and engineering, 
competitive, environmental and other 
considerations, but excluding technical 
documents; 

(7) Where reserve estimates are 
referred to in a document, a copy of the 
full report of the engineer or other 
expert who estimated the reserves; and 

(8) With respect to the extent of the 
distribution of a preliminary prospectus, 
information concerning: 

(i) The date of the preliminary 
prospectus distributed; 

(ii) The dates or approximate dates of 
distribution; 

(iii) The number of prospective 
underwriters and dealers to whom the 
preliminary prospectus was furnished; 

(iv) The number of prospectuses so 
distributed; 

(v) The number of prospectuses 
distributed to others, identifying them in 
general terms; and 

(vi) The steps taken by such 
underwriters and dealers to comply with 
the provisions of Rule 15c2-8 under the 
Securities Exchange Act of 1934 (17 CFR 
240.15c2-8). 

(b) Supplemental information 
described in paragraph (a) of this 
section shall not be required to be filed 
with or deemed part of the registration 
statement. The information shall be 
returned to the registrant upon request, 
provided that: 

(1) Such request is made at the time 
such information is furnished to the 
staff; 

(2) The return of such information is 
consistent with the protection of 
investors; and 

(3) The return of such information is 
consistent with the provisions of the 
Freedom of Information Act {5 U.S.C. 
552]. 


Form and Contents of Prespectuses 


§ 230.421 Presentation of information in 
prospectuses. 


(a) The information required in a 
prospectus need not follow the order of 
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the items or other requirements in the 
form. Such information shall not, 
however, be set forth in such fashion as 
to obscure any of the required 
information or any information 
necessary to keep the required 
information from being incomplete or 
misleading. Where an item requires 
information to be given in a prospectus 
in tabular form it shall be given in 
substantially the tabular form specified 
in the item. 

(b) The information set forth in a 
prospectus should be presented in a 
clear, concise and understandable 
fashion. All information contained in a 
prospectus shall be set forth under 
appropriate captions or headings 
reasonably indicative of the principal 
subject matter set forth thereunder. 
Except as to financial statements and 
other tabular data, all information set 
forth in a prospectus shall be divided 
into reasonably short paragraphs or 
sections. 

(c) All information required to be 
included in a prospectus shall be clearly 
understandable without the necessity of 
referring to the particular form or to the 
general rules and regulations. Except as 
to financial statements and information 
required in a tabular form, the 
information set forth in a prospectus 
may be expressed in condensed or 
summarized form. In lieu of repeating 
information in the form of notes to 
financial statements, references may be 
made to other parts of the prospectus 
where such information is set forth. 


§ 230.422 Summaries or outlines of 
documents. [Removed] 


§ 230.425 Statement required in all 
prospectuses. [Removed] 


§ 230.425a Statement required on 
prospectus regarding delivery of 
prospectuses. [Removed] 


§ 230.426 Statement as to stabilizing. 
[Removed] 


§ 230.425y information required in 
prospectus. 

If a registration statement is prepared 
on a form available solely to investment 
companies registered under the 
Investment Company Act of 1940, or a 
company that has elected to be 
regulated as a business development 
company under sections 55 through 65 of 
that Act which is selling or proposing to 
sell its securities pursuant to a 
registration statement which has been 
filed under the Act, the following 
provisions apply: 

(a) The facing page of every 
registration statement shall set forth the 
approximate date or proposed sale to 
the public. Every registration statement 
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shall include, immediately following the 
facing page, a cross reference sheet 
showing the location in the prospectus 
of the information required to be 
included in the prospectus in response 
to the items of the form. If any such item 
is inapplicable, or the answer thereto is 
in the negative and is omitted from the 
prospectus, a statement to that effect 
shall be made in the cross reference 
sheet. 

(b) The outside front cover page of 
any prospectus relating to such 
registration statement shall contain: 

(1) The following statement in capital 
letters printed in holdface roman type at 
least as large as ten-point modern type 
and at least two points leaded: 


“THESE SECURITIES HAVE NOT BEEN 
APPROVED OR DISAPPROVED BY THE 
SECURITIES AND EXCHANGE 
COMMISSION NOR HAS THE 
COMMISSION PASSED UPON THE 
ACCURACY OR ADEQUACY OF THIS 
PROSPECTUS. ANY REPRESENTATION TO 
THE CONTRARY IS A CRIMINAL 
OFFENSE;” and 


(2) In the case of any prospectus to be 
used prior to the effective date of the 
registration statement, in red ink, the 
caption “Preliminary Prospectus,” the 
date of its issuance, and the following 
statement printed in type as large as 
that generally in the body of such 
prospectus: 


“A registration statement relating to these 
securities has been filed with the Securities 
and Exchange Commission but has not yet 
become effective. Information contained 
herein is subject to completion or 
amendment. These securities may not be sold 
nor may offers to buy be accepted prior to the 
time the registration statement becomes 
effective. This prospectus shall not constitute 
an offer to sell or the solicitation of an offer 
to buy nor shall there be any sale of these 
securities in any State in which such offer, 
solicitation or sale would be unlawful prior to 
registration or qualification under the 
securities laws of any such State.” 


(c) The forepart of any prospectus 
relating to such registration statement 
shall include a reasonably detailed table 
of contents showing the subject matter 
of the various sections or subdivisions 
of the prospectus and the page number 
on which each section or subdivision 
begins. 

(d) The inside front cover page of any 
prospectus relating to such registration 
statement:shall contain: 

(1) If the registrant or any of the 
underwriters knows or has reason to 
believe that there is an intention to over 
allot or that the price of any security 
may be stabilized to facilitate the 
offering of the registered securities, a 
statement in substantially the following 
form, subject to appropriate 


modification where circumstances 
require. Such statement shall be in 
capital letters, printed in hold-face 
roman type at least as large as ten-point 
modern type and at least two points 
leaded: 

“IN CONNECTION WITH THIS 
OFFERING, THE UNDERWRITING MAY 
OVER-ALLOT OR EFFECT TRANSACTIONS 
WHICH STABILZE OR MAINTAIN THE 
MARKET PRICE OF [identify each class of 
securities in which such transactions may be 
effected] AT A LEVEL ABOVE THAT 
WHICH MIGHT OTHERWISE PREVAIL IN 
THE OPEN MARKET. SUCH 
TRANSACTIONS MAY BE EFFECTED ON 
[identify each change on which stabilizing 
transactions may be effected. If none, omit 
this sentence.] SUCH STABILIZING, IF 
COMMENCED, MAY BE DISCONTINUED 
AT ANY TIME;” and 


(2) If the stabilizing began prior to the 
effective date of the registration 
statement, disclosure of the amount of 
securities bought, the prices at which 
bought and the period within which they 
were bought. 

(e) if the securities being registered 
are to be offered to existing security 
holders pursuant to warrants or rights 
and any securities not taken by security 
holders are to be reoffered to the public 
after expiration of the rights offering 
period, there shall be set forth on the 
inside front cover, or elsewhere, in the 
prospectus used in connection with the 
reoffering 

(1) The amount of securities bought in 
stabilization activities during the rights 
offering period and the price, or range of 
prices, at which such securities were 
bought, 

(2) The amount of the offered 
securities subscribed for during such 
period, 

(3) The amount of the offered 
securities subscribed for by the 
underwriters during such period, 

(4) The amount of the offered 
securities sold during such period by the 
underwriters and the price, or range of 
prices, at which such securities were 
sold, and 

(5) The amount of the offered 
securities to be reoffered to the public 
and the public offering price. 

(f)(1) The inside front cover page or 
the back cover page of any prospectus 
relating to such registration statement 
shall contain the statement in paragraph 
(f)(2) of this section, inserting the 
expiration date of the period prescribed 
by section 4(3) of the Act and Rule 174 
(17 CFR 230.174) thereunder; except that 
this statement need not be included if, 
pursuant to Rule 174, dealers are not 
required to deliver a prospectus, or if the 
exemption provided by section 4(3) of 
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the Act is not applicable because of the 
provisions of section 24{d) of the 
Investment Company Act of 1940. If 
such expiration date is not known on the 
effective date of the registration 
statement, it shall be included in the 
prospectus copies of which are required 
to be filed pursuant to Rule 424(b) (17 
CFR 230.424(b)). 

(2) The following statement required 
by paragraph (f)(1) of this section shall 
be printed in boldface type or italic type 
at least as large as eight point modern 
type and at least two points leaded: 

Until———{insert date) all dealers 
effecting transactions in the registered 
securities, whether or not participating in this 
distribution, may be required to deliver a 
prospectus. This is in addition to the 
obligation of dealers to deliver a prospectus 
when acting as underwriters and with respect 
to their unsold allotments or subscriptions. 


§230.427 Contents of prospectus used 
after nine months. 

There may be omitted from any 
prospectus used more than 9 months 
after the effective date of the 
registration statement any information 
previously required to be contained in 
the prospectus insofar as later 
information covering the same subjects, 
including the latest available certified 
financial statement, as of a date not 
more than 16 months prior to the use of 
the prospectus is contained therein. 


§ 230.428 Invitations for competitive bids. 

Any information or documents 
contained in a registration statement 
may be omitted from any 
communication which is only an 
invitation for competitive bids for 
securities with respect to which a 
registration statement has been filed. 
provided (a) the terms of the bidding 
require that each bid shall be for the 
purchase of the entire amount of one or 
more of the issues; and (b) the 
communication states that prior to the 
acceptance of any bid the bidder will be 
furnished a copy of a prospectus which 
meets the requirements of section 10{a) 
of the Act at that time. 


§230.430 Prospectuses of employees’ 
savings, profit sharing or pension plans. 
[Removed] 


§230.431 Prospectuses supplementing 
preliminary material supplied previously. 
.(Removed] 


§230.432 Application of amendments to 


rules governing contents of prospectus. 
[Removed] 


§230.433 Prospectus for use prior to 
effective date. 


A form of prospectus filed as a part of 
the registration statement shall be 
deemed to meet the requirements of 
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section 10 of the Act for the purpose of 
section 5(b)({1) thereof prior to the 
effective date of the registration 
statement, provided such form of 
prospectus contains substantially the 
information required by the Act and the 
rules and regulations thereunder to be 
included in a prospectus meeting the 
requirements of section 10(a) of the Act 
for the securities being registered, or 
contajns substantially that information 
except for the omission of information 
with respect to the offering price, 
underwriting discounts or commissions, 
discounts or commissions to dealers, 
amount of proceeds, conversion rates, 
call prices, or other matters dependent 
upon the offering price. Every such form 
of prospectus shall be deemed to have 
been filed as a part of the registration 
statement for the purpose of section 7 of 
the Act. 


§230.434 Summary prospectus prepared 
by independent organizations. [Removed] 


§ 230.434a Summary prospectuses. 

(a) A summary prospectus prepared 
and filed as a part of a registration 
statement in accordance with this rule 
shall be deemed to be a prospectus 
permitted under section 10(b) of the Act 
for the purpose of section 5(b)(1) of the 
Act if the form used for registration of 
the securities to be offered provides for 
the use of a summary prospectus and, if 
the issuer is not a registered open-end 
investment company, the following 
conditions are met: 

(1) The registrant is organized under 
the laws of the United States or any 
State or Territory or the District of 
Columbia and has its principal business 
operations in the United States or its 
territories; 

(2) The registrant has a class of 
securities registered pursuant to section 
12(b) of the Securities Exchange Act of 
1934 or has a class of equity securities 
registered pursuant to section 12(g) of 
that Act or is required to file reports 
pursuant to section 15(d) of that Act; 

(3) The registrant: (i) has been subject 
to the requirements of section 12 or 15(d) 
of the Securities Exchange Act of 1934 
and has filed all the material required to 
be filed pursuant to sections 13, 14 or 
15(d) of that Act for a period of at least 
thirty-six calendar months immediately 
preceding the filing of the registration 
statement; and (ii) has filed in a timely 
manner all reports required to be filed 
during the twelve calendar months and 
any portion of a month immediately 
preceding the filing of the registration 
statement and, if the registrant has used 
(during the twelve calendar months and 
any portion of a month immediately 
preceding the filing of the registration 


statement) Rule 12b-25(b) (17 CFR 
240.12b-25(b)) under the Securities 
Exchange Act of 1934 with respect to a 
report or portion of a report, that report 
or portion thereof has actually been 
filed within the time period prescribed 
by that Rule; and 

(4) Neither the registrant nor any of its 
consolidated or unconsolidated 
subsidiaries has, since the end of its last 
fiscal year for which certified financial 
statements of the registrant and its 
consolidated subsidiaries were included 
in a report filed pursuant to section 13(a) 
or 15({d) of the Securities Exchange Act 
of 1934: (i) failed to pay any dividend or 
sinking fund installment on preferred 
stock; or (ii) defaulted on any 
installment or installments on 
indebtedness for borrowed money, or on 
any rental on one or more long term 
leases, which defaults in the aggregate 
are material to the financial position of 
the registrant and its consolidated and 
unconsolidated subsidiaries, taken as a 
whole. 

(b) A summary prospectus shall 
contain the information specified in the 
instructions as to summary prospectuses 
in the form used for registration of the 
securities to be offered. Such prospectus 
may include any other information the 
substance of which is contained in the 
registration statement except as 
otherwise specifically provided in the 


instructions as to summary prospectuses 


in the form used for registration. It shall 
not include any information the 
substance of which is not contained in 
the registration statement except that a 
summary prospectus may contain any 
information specified in Rule 134(a) (17 
CFR 230.134(a)). No reference need be 
made to inapplicable terms and negative 
answers to any item of the form may be 
omitted. 

(c) All information included in a 
summary prospectus, other than the 
statements specified below, may be 
expressed in such condensed or 
summarized form as may be appropriate 
in the light of the circumstances under 
which the prospectus is to be used. The 
information need not follow the 
numerical sequence of the items of the 
form used for registration. Every 
summary prospectus shall be dated 
approximately as of the date of its first 
use. 

(d) When used prior to the effective 
date of the registration statement, a 
summary prospectus shall be captioned 
a “Preliminary Summary Prospectus” 
and shall comply with the applicable 
requirements relating to a preliminary 
prospectus. 

(e) A statement to the following effect 
shall be prominently set forth in 
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conspicuous print at the beginning or at 
the end of every summary prospectus: 

“Copies of a more complete prospectus 
may be obtained from” (Insert name(s), 
address(es) and telephone number(s)). 
Copies of a summary prospectus filed 
with the Commission pursuant to 
paragraph (g) of this section may omit 
the names of persons from whom the 
complete prospectus may be obtained. 

(f) The summary prospectus may be 
printed, mimeographed, typewritten or 
prepared by any other process which 
will result in clearly legible copies. If 
printed, it shall be set in roman type at 
least as large as 10-point modern type 
with a leading of at least 2 points, 
provided that financial or other tabular 
data need only be set in type at least as 
large as 8-point modern type with a 
leading of at least 2 points. Any 
summary prospectus published in a 
newspaper, magazine or other periodical 
need only be set in type at least as large 
as 7 point modern type. Nothing in this 
rule shall prevent the use of reprints of a 
summary prospectus published in a 
newspaper, magazine, or other 
periodical, if such reprints are clearly: 
legible. 

(g) Eight copies of every proposed 
summary prospectus shall be filed with 
the registration statement as a part 
thereof, or as an amendment thereto at 
least 5 days (exclusive of Saturdays, 
Sundays and holidays) prior to the use 
thereof, or prior to the release for 
publication by any newspaper, 
magazine or other person, whichever is 
earlier. The Commission may, however, 
in its discretion, authorize such use or 
publication prior to the expiration of the 
5-day period upon a written request for 
such authorization. Within 7 days after 
the first use or publication thereof, 5 
additional copies shall be filed in the 
exact form in which it was used or 
published. 


§ 230.434c Use of foreign language 
prospectus in a foreign country. 

(a) A prospectus required by the laws 
of a foreign government to be used for 
the offer or sale in a foreign country of 
securities which are also registered 
under the Act shall be deemed to meet 
the requirements of section 10(a) of the 
Act when such offers or sales in such 
foreign country are to persons who are 
not nationals or residents of (including 
corporations, trusts, partnership created 
or. organized in) the United States, 
provided that, such foreign language 
prospectus contains substantially the 
information required in the prospectus 
filed as part of the registration 
statement under the Act 
notwithstanding that such foreign 
language prospectus (1) contains certain 
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additional information, and (2) differs in 
form from the United States prospectus. 

(b) Three copies of an English 
translation of a foreign language 
prospectus described in paragraph (a) of 
this section shall be filed with the 
Commission within 20 days after its use. 
If such foreign language prospectus is 
amended, three copies of an English 
translation of such prospectus as last 
amended prior to the close of an issuer’s 
fiscal year shall be filed with the 
Commission with 20 days after the close 
of such year. 


§ 230.434d Advertising by an investment 
company as satisfying requirements of 
section 10. 

(a) An advertisment, other than one 
excepted from the definition of 
prospectus by section 2(10) of the Act 
and rule 134 thereunder, shall be 
deemed to be a prospectus under section 
10(b) of the Act for the purpose of 
section 5(b)(1) of the Act if 

(1) It is with respect to an investment 
company registered under the 
Investment Company Act of 1940, or a 
company that has elected to be 
regulated as a business development 
company under sections 55 through 65 of 
that Act which is selling or proposing to 
sell its securities pursuant to a 
registration statement which has been 
filed under the Act, 

(2) It appears in a bona fide 
newspaper or magazine or is used on 
radio or television, 

(3) It contains only information the 
substance of which is included in the 
section 10(a) prospectus, 

(4) It states, conspicuously, from 
whom a prospectus containing more 
complete information may be obtained 
and that an investor should read that 
prospectus carefully before investing, 
and 

(5) It contains the statement required 
by Rule 425y(a)(2) when used prior to 
effectiveness of the company’s 
registration statement. 

(b) An advertisement made pursuant 
to paragraph (a) of this section need not 
contain the statement required by 
§ 230.425y(a)(1). 

(c) An advertisement made pursuant 
to paragraph (a) of this section need not 
be filed as part of the registration 
statement filed under the Act. 

Note.—Such advertisement must, however, 


be otherwise filed in accordance with the 
requirements of Rule 424 (17 CFR 230.424). 


(d) In the case of an investment 
company which holds itself out to be a 
“money market” fund or has an 
investment policy calling for investmen’ 
of at least 80% of its assets in debt 
securities maturing in 13 months or less. 
any quotation of such company’s yield 


contained in such advertisement is 
based on the method of computation 
prescribed in Item 17 (and the 
instructions thereto) of Form N-1, set 
forth in §§ 239.15 and 274.11 of this 
chapter, and identifies [the date of the 
last day in] the period used in computing 
that quotation. 


Written Consents 


§ 230.435 Formal requirements as to 
consents. [Removed] 


§ 230.436 Consents required in special 
cases. 


(a) If any portion of the report or 
opinion of an expert or counsel is 
quoted or summarized as such in the 
registration statement or in a prospectus 
the written consent of the expert or 
counsel shall be filed as an exhibit to 
the registration statement and shall 
expressly state that the expert or 
counsel consents to such quotation or 
summarization. 

(b) If it is stated that any information 
contained in the registration statement 
has been reviewed or passed upon by 
any persons and that such information is 
set forth in the registration statement 
upon the authority of or in reliance upon 
such persons as experts, the written 
consents of such persons shall be filed 
as exhibits to the registration statement. 

(c) Notwithstanding the provisions of 
paragraph (b) of this section, a report on 
unaudited interim financial information 
(as defined in paragraph (d) of this 
section) by an independent accountant 
who has conducted a review of such 
interim financial information shall not 
be considered a part of a registration 
statement prepared or certified by an 
accountant or a report prepared or 
certified by an accountant within the 
meaning of sections 7 and 11 of the Act. 

(d) The term “report on unaudited 
interim financial information” shall 
mean a report which consists of the 
following: (1) a statement that the 
review of interim financial information 
was made in accordance with 
established professional standards for 
such reviews; (2) an identification of the 
interim financial information reviewed; 
(3) a description of the procedures for a 
review of interim financial information; 
(4) a statement that a review of interim 
financial information is substantially 
less in scope that an examination in 
accordance with generally accepted 
auditing standards, the objective of 
which is an expression of opinion 
regarding the financial statements taken 
as a whole, and, accordingly, no such 
opinion is expressed; and (5) a 
statement about whether the accountant 
is aware of any material modifications 
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that should be made to the 
accompanying financial information so 
that it conforms with generally accepted 
accounting principles. 

(e) Where a counsel is named as 
having acted for the underwriters or 
selling security holders, no consent will 
be required by reason of his being 
named as having acted in such capacity. 

(f) Where the opinion of one counsel 
relies upon the opinion of another 
counsel, the consent of the counsel 
whose prepared opinion is relied upon 
need not be furnished. 

(g)}(1) Notwithstanding the provisions 
of paragraph (a) and (b) of this section, 
the security rating assigned to a class of 
debt securities, a class of convertible 
debt securities, or a clsss of preferred 
stock by a nationally recognized 
statistical rating organization shall not 
be considered a part of a registration 
statement prepared or certified by a 
person within the meaning of sections 7 
and 11 of the Act. 

(2) For the purpose of paragraph (g)(1) 
of this section, the term “nationally 
recognized statistical rating 
organization” shall have the same 
meaning as used in Rule 15c3- 
1(c)(2)(vi)(E) [17 CFR 240.15c3-1 
(c)(2)(vi)(E))). 


§ 230.439 Consent to use of material 
incorporated by reference. 

If the Act or the rules and regulations 
of the Commission require the filing of a 
written consent to the use of any 
material in connection with the 
registration statement, such consent 
shall be filed as an exhibit to the 
registration statement even though the 
material is incorporated therein by 
reference. Where the filing of a written 
consent is required with respect to 
material incorporated in the registration 
statement by reference, which is to be 
filed subsequent to the effective date of 
the registration statement, such consent 
shall be filed as an amendment to the 
registration statement no later than the 
date on which such material is filed with 
the Commission, unless express consent 
to incorporation by reference is 
contained in the material to be 
incorporated by reference. 


Exhibits 
§ 230.445 Additional exhibits. [Removed] 


§ 230.446 Omission of substantially 
identical documents. [Removed] 


§ 230.445y Exhibits for certain registration 
statements. 


If a registration statement is prepared 
on a form available solely to investment 
companies registered under the 
Investment Company Act of 1940, or a 
company that has elected to be 
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regulated as a business development 
company under sections 55 through 65 of 
that Act which is selling or proposing to 
sell its securities pursuant to a 
registration statement which has been 
filed under the Act, the following 
provisions apply: 

(a) Such registration statement shall 
contain an exhibit index, which should 
immediately precede the exhibits filed 
with such registration statement. The 
exhibit index shall indicate by 
handwritten, typed, printed or other 
legible form of notation in the manually 
signed original registration statement 
the page number in the sequential 
numbering system where such exhibit 
can be found. Where exhibits are 
incorporated by reference, this fact shall 
be noted in the exhibit index referred to 
in the preceding sentence. Further, the 
first page of the manually signed 
registration statement shall list the page 
in the filing where the exhibit index is 
located. 

(b) If any name is signed to the 
registration statement pursuant to a 
power of attorney, copies of such 
powers of attorney shall be filed as an 
exhibit to the registration statement. In 
addition, if the name of any officer 
signing on behalf of the registrant, or 
attesting the registrant's seal, is signed 
pursuant to a power of attorney, 
certified copies of a resolution of the 
registrant's board of directors 
authorizing such signature shall also be 
filed as an exhibit to the registration 
statement. 

(c) All-written consents are required 
to be filed as an exhibit to the 
registration statement, together with a 
list thereof. Such consents shall be 
dated and manually signed. Where the 
consent of an expert or counsel is 
contained in his report or opinion, a 
reference shall be made in the list to the 
report or opinion containing the consent. 

(d) The registrant 

(1) May file such exhibits as it may 
desire in addition to those required by 
the appropriate form. Such exhibits shall 
be so marked as to indicate clearly the 
subject matters to which they refer; 

(2) In any case where two or more 
indentures, contracts, franchises, or 
other documents required to be filed as 
exhibits are substantially identical in all 
material respects except as to the 
parties thereto, the dates of execution, 
or other details, need file a copy of only 
one of such documents, with a schedule 
identifying the other documents omitted 
and setting forth the material details in 
which such documents differ from the 
document of which a copy is filed. The 
Commission may at any time in its 
discretion require filing of copies of-any 
documents so omitted; and 


(3) If an exhibit to a registration 
statement (other than an opinion or 
consent), filed in preliminary form, has 
been changed only (i) to insert 
information as to interest, dividend or 
conversion rates, redemption or 
conversion prices, purchase or offering 
prices, underwriters’ or dealers’ 
commission, names, addresses or 
participation of underwriters or similar 
matters, which information appears 
elsewhere in an amendment to the 
registration statement, or (ii) to correct 
typographical errors, insert signatures or 
make other similar immaterial changes. 
then, notwithstanding any contrary 
requirement of any rule or form, need 
not refile such exhibit as so amended; 
provided the registrant states in the 
amendment to the registration statement 
the basis provided by this rule for not 
refiling such exhibit. Any such 
incomplete exhibit may not, however, be 
incorporated by reference in any 
subsequent filing under any Act 
administered by the Commission. 


§ 230.447 Incorporation of exhibits by 
reference. 

(a) Any document or part thereof filed 
with the Commission pursuant to any 
Act administered by the Commission 
may, subject to the limitations of Rule 24 
of the Commission's Rules of Practice 
(17 CFR 201.24), be incorporated by 
reference as an exhibit to any 
registration statement. 

(b) If any modification has occurred in 
the text of any document incorporated 
by reference since the filing thereof, the 
registrant shall file with the reference a 
statement containing the text of any 
such modification and the date thereof. 


Filings; Fees; Effective date 


§ 230.457 Computation of fee. 


(a) If a filing fee based on a bona fide 
estimate of the maximum offering price, 
computed in accordance with this rule 
where applicable, has been paid, no 
additional filing fee shall be required as 
a result of changes in the proposed 
offering price. If the number of shares or 
other units of securities, or the principal 
amont of debt securities to be offered is 
increased by an amendment filed prior 
to the effective date of the registration 
statement, an additional filing fee, 
computed on the basis of the offering 
price of the additional securities, shall 
be paid. There will be no refund once 
the statement is filed. 

(b) Where securities are to be offered 
at prices computed upon the basis of 
fluctuating market prices, the 
registration fee is to be calculated upon 
the basis of the price at which securities 
of the same class were sold, or upon the 
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average of the bid and asked prices of 
such securities on a specified date 
within fifteen days prior to the date of 
filing of the registration statement. 

(c) Where securities are to be offered 
at varying prices based upon fluctuating 
values of underlying assets, the 
registration fee is to be calculated upon 
the basis of the market value of such 
assets as of a specified date within 
fifteen days prior to the date of filing, in 
accordance with the method to be used 
in calculating the daily offering price. 

(d) Where securities are to be offered 
to existing security holders and the 
portion, if any, not taken by such 
security holders is to be reoffered to the 
general public, the registration fee is to 
be calculated upon the basis of the 
proposed offering price to ‘such security 
holders or the proposed reoffering price 
to the general public, whichever is 
higher. 

(e) Where securities are to be offered 
in exchange for other securities (except 
where such exchange results from the 
exercise of a conversion privilege) or in 
a reclassification or recapitalization 
which involves the substitution of a 
security for another security, merger, 
consolidation, or similar plan of 
acquisition, the registration fee is to be 
calculated as follows: 

(1) Upon the basis of the market value 
of the securities to be received by the 
registrant or cancelled in the exchange 
or transaction as established by the 
price at which securities of the same 
class were sold, or by the average of the 
bid and asked prices of such security as 
of a specified date within 15 days prior 
to the date of filing. 

(2) If there is no market for the 
securities to be received by the 
registrant or cancelled in the exchange 
or transaction, the book value of such 
securities computed as of the latest 
practicable date prior to the date of 
filing the registration statement shall be 
used, unless the issuer of such securities 
is in bankruptcy or receivership, in 
which case one-third of the principal 
amount, par value or stated value of 
such securities shall be used. 

(3) if any cash is to be received by the 
registrant in connection with the 
exchange or transaction, the amount 
thereof shall be added to the value of 
the securities to be received by the 
registrant or cancelled as computed in 
accordance with (e) (1) or (2) of this 
section. If any_cash is to be paid by the 
registrant in connection with the 
exchange or transaction, the amount 
thereof shall be deducted from the value 
of the securities to be received by the 
registrant in exchange as computed in 
accordance with {e) (1) or (2) of this 
section. 
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(4) Securities to be offered directly or 
indirectly for certificates of deposit shall 
be deemed to be offered for the 
securities represented by the certificates 
of deposit. 

(f} Where securities are to be offered 
pursuant to warrants or other rights to 
purchase such securities and the holders 
of such warrants or rights may be 
deemed to be underwriters, as defined 
in section 2(11) of the Act, with respect 
to the warrants or rights or the securities 
subject thereto, the registration fee is to 
be calculated upon the basis of the price 
at which the warrants or rights or 
securities subject thereto are to be 
offered to the public. If such offering 
price cannot be determined at the time 
of filing the registration statement, the 
registration fee is to be calculated upon 
the basis of the highest of the following: 
(1) the price at which the warrants or 
rights may be exercised, if known at the 
time of filing the registration statement; 
(2) the offering price of securities of the 
same class included in-the registration 
statement; or (3) the price at which 
securities of the same class were sold, 
or the average of the bid and asked 
prices of such securities, on a specified 
date within 15 days prior to the date of 
filing the registration statement. If the 
fee is to be calculated upon the basis of 
the price at which the warrants or rights 
may be exercised and they are 
exercisable over a period of time at 
progressively higher prices, the fee shall 
be calculated on the basis of the highest 
price at which they may be exercised. If 
the warrants or rights are to be 
registered for distribution in the same 
registration statement as the securities 
to be offered pursuant thereto, no 
separate registration fee shall be 
required. 

(g) Where securities are to be offered 
to employees pursuant to an employee 
stock purchase, savings, or similar plan, 
the aggregate offering price and the 
amount of the registration fee shall be 
computed only with respect to the 
aggregate contributions of employees, 
except that if employees may choose the 
medium in which the employer's 
contributions are to be invested the 
aggregate offering price shall include the 
employer's contributions. Where stock 
is to be offered to employees pursuant to 
an employee stock option plan, the 
aggregate offering price and the amount 
of the fee shall be computed upon the 
basis of the price at which the option 
may be exercised or, if such price is not 
known, upon the basis of the price at. 
which stock of the same class was sold, 
or the average of the bid and asked 
prices of such stock, on a specified date 
within 15 days prior to the date of filing 


the registration statement. Where 
securities are to be offered to employees 
pursuant to a bonus plan or similar non- 
contributory plan, the aggregate offering 
price and amount of the fee shall be 
computed on the basis of the price at 
which such securities of the same class 
were sold, or the average bid and asked 
prices of such securities, on a specified 
date within 15 days prior to the date of 
filing the registration statement. If there 
is no market for the securities to be 


- offered, the book value of such 


securities computed as of the latest 
practicable date prior to the date of 
filing the registration statement shall be 
used. 

(h) Where convertible securities and 
the securities into which conversion is 
offered are registered at the same time, 
the registration fee is to be calculated on 
the basis of the proposed offering price 
of the convertible securities alone, 
except that if any additional 
consideration is to be received in 
connection with the exercise of the 
conversion privilege the maximum 
amount which may be received shall be 
added to the proposed offering price of 
the convertible securities. 

(i) Where securities are sold prior to 
the registration thereof and are 
subsequently registered for the purpose 
of making an offer of rescission of such 
sale or sales, the registration fee is to be 
calculated on the basis of the amount at 
which such securities were sold, except 
that where securities repurchased 
pursuant to such offer of rescission are 
to be reoffered to the general public at a 
price in excess of such amount the 
registration fee is to be calculated on the 
basis of the proposed reoffering price. 

(j) Notwithstanding the other 
provisions of this rule, the proposed 
maximum aggregate offering price of 
American Depositary Receipts 
registered on Form S—12 (17 CFR 239.19) 
shall, for the purpose of calculating the 
registration fee, be computed upon the 
basis of the maximum aggregate fees or 
charges to be imposed in connection 
with the issuance of such receipts. 

(k) Notwithstanding the other 
provisions of this rule, the proposed 
maximum aggregate offering price of 
any put or call option which is traded on 
a national securities exchange and 
registered by such exchange or a facility 
thereof shall, for the purpose of 
calculating the registration fee, be 
computed upon the basis of the 
maximum aggregate fees or charges to 
be imposed by such registrant in 
connection with the issuance of such 
option. 

(i) Notwithstanding the other 
provisions of this rule, where the 
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securities to be registered include (1) 
any note, draft, bill of exchange, or 
bankers’ acceptance which meets all the 
conditions of section 3({a)(3) hereof, and 
(2) any note, draft, bill of exchange or 
bankers’ acceptance which has a 
maturity at the time of issuance of not 
exceeding nine months exclusive of 
days of grace, or any renewal thereof 
the maturity date of which is likewise 
limited, but which otherwise does not 
meet the conditions of section 3(a)(3), 
the registration fee shall be calculated 
by taking one-fiftieth of 1 per centum of 
the maximum principal amount of only 
those securities not meeting the 
conditions of section 3(a)(3). 

(m) Where the securities to be offered 
are guarantees of other securities which 
are being registered concurrently, no 
separate fee for the guarantees shall be 
payable. 


§ 230.460 Distribution of preliminary 
prospectus. 

(a) Pursuant to the statutory 
requirement that the Commission ix 
ruling upon requests for acceleration of 
the effective date of a registration 
statement shall have due regard to the 
adequacy of the information respecting 
the issuer theretofore available to the 
public, the Commission may consider 
whether the persons making the offering 
have taken reasonable steps to make the 
information contained in the registration 
statement conveniently available to 
underwriters and dealers who it is 
reasonably anticipated will be invited to 
participate in the distribution of the 
security to be offered or sold. 

(b) As a minimum, reasonable steps to 
make the information conveniently 
available would involve the distribution, 
to each underwriter and dealer who it is 
reasonably anticipated will be invited to 
participate in the distribution of the 
security, a reasonable time in advance 
of the anticipated effective date of the 
registration statement, of as many 
copies of the proposed form of 
preliminary prospectus permitted by 
Rule 433 (17 CFR § 230.433) as appears to 
be reasonable to secure adequate 
distribution of the preliminary 
prospectus. 

(c) The granting of acceleration will 
not be conditioned upon 

(1) The distribution of a preliminary 
prospectus in any state where such 
distribution would be illegal; or 

(2) The distribution of a preliminary 
prospectus (i) in the case of a 
registration statement relating solely to 
securities to be offered at competitive 
bidding, provided the undertaking in 
Item 512(d)(2) of Regulation S-K is 
included in the registration statement 
and distribution of prospectuses 
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pursuant to such undertaking is made 
prior to the publication or distribution of 
the invitation for bids, or (ii) in the case 
of a registration statement relating to a 
security issued by a face-amount 
certificate company or a redeemable 
security issued by an open-end 
management company or unit 
investment trust if any other security of 
the same class is currently being offered 
or sold, pursuant to an effective 
registration statement by the issuer or 
by or through an underwriter, or, (iii) in 
the case of an offering of subscription 
rights unless it is contemplated that the 
distribution will be made through 
dealers and the underwriters intend to 
make the offering during the 
stockholders’ subscription period, in 
which case copies of the preliminary 
prospectus must be distributed to 
dealers prior to the effective date of the 
registration statement in the same 
fashion as is required in the case of 
other offerings through underwriters, or 
(iv) in the case of a registration 
statement pertaining to a security to be 
offered pursuant to an exchange offer or 
transaction described in Rule 145 (17 
CFR 230.145). 


§ 230.461 Acceleration of effective date. 
(a) Requests for acceleration of the 
effective date of a registration statement 
shall be made in writing by the 
registrant and the managing 
underwriters of the proposed issue, or, if 
there are no managing underwriters, by 
the principal underwriters of the 
proposed issue, and shall state the date 
upon which it is desired that the 
registration statement shall become 
effective. If, by reason of the expected 
arrangement in connection with the 
offering, it is to be requested that the 
registration statement shall become 
effective at a particular hour of the day, 
the Commission must be advised to that 
effect not later than the second business 
day before the day which it is desired 
that the registration statement shall 
become effective. A person's request for 
acceleration will be considered 
confirmation of such person’s awareness 
of the person's obligations under the 
Act. Not later than the time of filing the 
last amendment prior to the effective 
date of the registration statement, the 
registrant shall.inform the Commission 
as to whether or not the amount of 
compensation to be allowed or paid to 
the underwriters and any other 
arrangements among the registrant, the 
underwriters and other broker dealers 
participating in the distribution, as 
described in the registration statement, 
have been reviewed to the extent 
required by the National Association of 
Securities Dealers, Inc. and such 


Association has issued a statement 
expressing no objections to the 
compensation and other arrangements. 

(b) Having due regard to the adequacy 
of information respecting the registrant 
theretofore available to the public, to 
the facility with which the nature of the 
securities to be registered, their 
relationship to the capital structure of 
the registrant issuer and the rights of 
holders thereof can be understood, and 
to the public interest and the protection 
of investors, as provided in section 8({a) 
of the Act, it is the general policy of the 
Commission, upon request, as provided 
in paragraph (a) of this section, to permit 
acceleration of the effective date of the 
registration statement as soon as 
possible after the filing of appropriate 
amendments, if any. In determining the 
date on which a registration statement 
shall become effective, the following are 
included in the situations in which the 
Commission considers that the statutory 
standards of section 8{a) may not be met 
and may refuse to accelerate the 
effective date: 

(1) Where there has not been a bona 
fide effort to make the prospectus 
reasonably concise and readable, so as 
to facilitate an understanding of the 
information required or permitted to be 
contained in the prospectus. 

(2) Where the form of preliminary 
prospectus, which has been distributed 
by the issuer or underwriter, is found to 
be inaccurate or inadequate in any 
material respect, until the Commission 
has received satisfactory assurance that 
appropriate correcting material has been 
sent to all underwriters and dealers who 
received such preliminary prospectus or 
prospectuses in quantity sufficient for 
their information and the information of 
others to whom the inaccurate or 
inadequate material was sent. 

(3) Where the Commission is currently 
making an investigation of the issuer, a 
person controlling the issuer, or one of 
the underwriters, if any, of the securities 
to be offered, pursuant to any of the 
Acts administered by the Commission. 

(4) Where one or more of the 
underwriters, although firmly committed 
to purchase securities covered by the 
registration statement, is subject to and 
does not meet the financial 
responsibility requirements of Rule 
15c3-1 (17 CFR 240.15c3—1) under the 
Securities Exchange Act of 1934. For the 
purposes of this paragraph underwriters 
will be deemed to be firmly committed 
even though the obligation to purchase 
is subject to the usual conditions as to 
receipt of opinions of counsel, 
accountants, etc., the accuracy of 
warranties or representations, the 
happening of calamities or the 
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occurrence of other events the 
determination of which is not expressed 
to be in the sole or absolute discretion of 
the underwriters. 

(5) Where there have been 
transactions in securities of the 
registrant by persons connected with or 
proposed to be connected with the 
offering which may have artificially 
affected or may artificially affect the 
market price of the security being 
offered. 

(6) Where the amount of 
compensation to be allowed or paid to 
the underwriters and any other 
arrangements among the registrant, the 
underwriters and other broker dealers 
participating in the distribution, as 
described in the registration statement, 
if required to be reviewed by the 
National Association of Securities 
Dealers, Inc. (NASD), have been 
reviewed by the NASD and the NASD 
has not issued a statement expressing 
no objections to the compensation and 
other arrangements. 

(7) Where. in the case of a significant 
secondary offering at the market, the 
registrant, selling security holders and 
underwriters have not taken sufficient 
measures to insure compliance with 
Rules 10b-2 (17 CFR 240.10b-2), 10b-6 
(17 CFR 240.10b-6) and 10b-7 (17 CFR 
240.10b-7) under the Securities 
Exchange Act of 1934. 

(c) Insurance against liabilities arising 
under the Act, whether the cost of 
insurance is borne by the registrant, the 
insured or some other person, will not 
be considered a bar to acceleration, 
unless the registrant is a registered 
investment company, or a company that 
has elected to be regulated as a business 
development company under sections 55 
through 65 of the Investment Company 
Act of 1940. In the case of such a 
registrant, the Commission may refuse 
to accelerate the effective date of the 
registration statement when the 
registrant is organized or administered 
pursuant to any instrument (including a 
contract for insurance against liabilities 
arising under the Act) that protects or 
purports to protect any director or 
officer of the company against any 
liability to the company or its security 
holders to which he or she would 
otherwise be subject by reason of willful 
misfeasance, bad faith, gross negligence 
or reckless disregard of the duties 
involved in the conduct of his or her 
office. 


§ 230.461y Undertaking required in certain 
registration statements. 

If a registration statement is prepared 
on a form available solely to investment 
companies registered under the 
Investment Company Act of 1940, or a 
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company that has elected to be 
regulated as a business development 
company under sections 55 through 65 of 
that Act which is selling or proposing to 
sell its securities pursuant to a 
registration statement which has been 
filed under the Act, if (a) any 
acceleration is requested of the effective 
date of the registration statement 
pursuant to Rule 461 (17 CFR 230.461), 
and (b)(1) any provision or arrangement 
exists whereby the registrant may 
indemnify a director, officer or 
controlling person of the registrant 
against liabilities arising under the Act, 
or (2) the underwriting agreement 
contains provisions by which 
indemnification against such liabilities 
is given by the registrant to the 
underwriter or controlling persons of the 
underwriter and the director, officer or 
controlling person of the registrant is 
such an underwriter or controlling 
person thereof or a member of any firm 
which is an underwriter, and (3) the 
benefits of such indemnification are not 
waived by such persons; the registration 
statement shall include a brief 
description of the indemnification 
provisions and an undertaking in 
substantially the following form: 


Insofar as indemnification for liability 
arising under the Securities Act of 1933 may 
be permitted to directors, officers and 
controlling persons of the registrant pursuant 
to the foregoing provisions, or otherwise, the 
registrant has been advised that in the 
opinion of the Securities and Exchange 
Commission such indemnification is against 
public policy as expressed in the Act and is, 
therefore, unenforceable. In the event that a 
claim for indemnification against such 
liabilities (other than the payment by the 
registrant of expenses incurred or paid by a 
director, officer or controlling person of the 
registrant in the successful defense of any 
action, suit or proceeding) is asserted by such 
director, officer or controlling person in 
connection with the securities being 
registered, the registrant wiil, unless in the 
opinion of its counsel the matter has been 
settled by controlling precedent, submit to a 
court of appropriate jurisdiction the question 
whether such indemnification by it is against 
public policy as expressed in the Act and will 
be governed by the final adjudication cf such 
issue. 


§ 230.462 Notice of delayed or suspended 
offering and sale of securities. [Removed] 


§230.462a Delayed or continuous offering 
and sale of securities. 

(a) Securities may be registered for an 
offering to be made on a continuous or 
delayed basis in the future, provided 
that 
(1) The registration statement pertains 
to: 

(i) Securities in an amount which, at 
the time the registration statement 
becomes effective, is reasonably 


expected to be offered and sold within 
two years from the initial effective date 
of the registration statement by or on 
behalf of the registrant, a subsidiary of 
the registrant or a person of which the 
registrant is a subsidiary; or 

(ii) Securities which are to be offered 
or sold solely by or on behalf of a 
person or persons other than the 
registrant, a subsidiary of the registrant 
or a person of which the registrant is a 
subsidiary; or 

(iti) Securities which are to be offered 
and sold pursuant to a dividend or 
interest reinvestment plan or an 
employee benefit plan of the registrant; 
or 

(iv) Securities which are to be issued 
upon the exercise of outstanding 
options, warrants or rights; or 

(v) Securities which are to be issued 
upon conversion of other outstanding 
securities; or 

(vi) Securities which are pledged as 
collateral; or 

(viii) Securities which are registered 
on Form S-12 [17 CFR 239.19] or Form 
C-3 [17 CFR 239.5]. 

(2) The registrant furnishes the 
undertakings required by Item 512(a) of 
Regulation S-K. 

(3) In the case of a registration 
statement pertaining to and at the 
market offering of equity securities by or 
on behalf of the registrant, the securities 
so registéred must be sold through an 
underwriter or underwriters, acting as 
principal(s) or as agent(s) for the issuer, 
and the underwriter or underwriters 
must be named in the prospectus which 
is part of the registration statement. As 
used in this paragraph, the term “at the 
market offering” means an offering of 
securities into an existing trading 
market for outstanding shares of the 
same class at other than a fixed price on 
or through the facilities of a national 
securities exchange or to a market 
maker otherwise than on an exchange. 

(b) This section shall not apply to any, 
registration statement pertaining to 
securities issued by a face-amount 
certificate company or redeemable 
securities issued by an open-end 
management company or unit 
investment trust under the Investment 
Company Act of 1940 or any registration 
statement filed by any foreign 
government or political subdivision 
thereof. 


§ 230.464 Effective date of post-effective 
amendments on Form S-8 or on Form S-3 
for registration statements relating to a 
dividend or interest reinvestment pian. 
Provided, That the issuer continues to 
meet the requirements for filing on Form 
S-8 or on Form S-3 for a registration 
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“statement relating to dividend or 
interest reinvestment plan at the time of 
filing of each post-effective amendment 
on such Form with the Commission: 

(a) The post-effective amendment 
shall become effective upon filing with 
the Commission; and 

(b) With respect to securities sold on 
or after the filing date pursuant to a 
prospectus which forms a part of an S-8 
registration statement or an S-3 
registration statement relating to a 
dividend or interest reinvestment plan 
and which has been amended to include 
or incorporate new full year financial 
statements or to comply with the 
provisions of section 10(a)(3) of the act, 
the effective date of the registration 
statement shall be deemed to be the 
filing date ‘of the post-effective 
amendment. 


§ 230.465 Effective date of post-effective 
amendments filed by certain registered 
investment companies. 

(a) Except as otherwise provided in 
the section, a post-effective amendment 
‘to a registration statement filed by a 
registered open-end management 
investment company or unit investment 
trust, other than a registered separate 
account as defined in section 2(a)(37) or 
the Investment Company Act of 1940 [15 
U.S.C. 80a-2(a)(37)], shall become 
effective on the sixtieth day after the 
filing thereof, unless the Commission, 
having due regard to the public interest 
and the protection of investors, declares 
such amendment effective on an earlier 
date. 

(b) Except as otherwise provided in 
this section, a post-effective amendment 
to a registration statement filed by a 
registered open-end management 
investment company or unit investment 
trust, other than a registered separate 
account as defined in section 2(a)(37) of 
the Investment Company Act of 1940 [15 
U.S.C. 80a-2(a)(37)], shall become 
effective on the date upon which it is 
filed with the Commission, or such later 
date designated by the registrant on the 
facing sheet of the amendment, which 
date shall be not later than twenty days 
after the date on which the amendment 
is filed, provided that the following 
conditions are met: 

(1) It is filed for no purpose other than 
one or more of the following: 

(i) Increasing the number or amount of 
securities proposed to be offered 
pursuant to section 24(e)(1) of the 
Investment Company Act of 1940 [15 
U.S.C. 80a-24(e)(1)]; 

(ii) Registering an indefinite number 
or amount of securities pursuant to 
section 24(f) of the Investment Company 
Act of 1940 [15 U.S.C. 80a-24(f)} and 
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Rule 24f-2 thereunder [17 CFR 270.24f- 
2); and 

(iii) Bringing the financial statements 
and other information up to date 
pursuant to section 10(a)(3) of the Act, 
and in conjunction therewith, making 
such other non-material changes as the 
registrant deems appropriate; 

(2) Any prospectus filed as a part of 
such amendment does not include 
disclosure relating to any of the 
following events to the extent that such 
events have occurred since the effective 
date of the registrant's registration 
statement or the effective date of its 
most recent post-effective amendment 
thereto which included a prospectus, 
whichever is later, unless such events 
are disclosed in a post-effective 
amendment filed pursuant to paragraph 
(a) of this section which has not yet 
become effective: 

(i) Termination of an investment 
advisory contract; 

(ii) A change in the registrant's 
investment objectives, in any of its 
policies listed in section 8(b)(1) of the 
Investment Company Act of 1940 [15 
U.S.C. 80a-8(b)(1)], or in any other 
investment policy which the registrant 
deems fundamental or which, pursuant 
to section 13 of the Investment Company 
Act of 1940 [15 U.S.C. 80a-13], is 
changeable only by shareholder vote; 

(iii) Suspension of sales or 
redemptions of securities issued by the 
registrant; 

(iv) Resignation of any of the 
registrant's directors, unless the 
registrant represents that such director 
did not resign due to disagreement with 
the registrant on any matter relating to 
the registrant's operations, policies or 
practices; 

(v) A change in the registrant's 
independent public accountant, unless 
the registrant represents that there were 
no disagreements with the former 
accountant on any matter of accounting 
principles or practices or financial 
statement disclosures; or 

(vi) If registrant is a unit investment 
trust the assets of which do not consist 
solely of securities issued by a 
management investment company, any 
substitution by the depositor or trustee 
of the trust of securities held by the trust 
with a value of 5% or more of the trust's 
net assets; and 

(3) The registrant represents that no 
material event requiring disclosure in 
the prospectus, other than one listed in 
paragraph (b)(1) of this section, has 
occurred since the latest of the following 
three dates: (i) the effective date of the 
registrant’s registration statement; (ii) 
the effective date of its most recent post- 
effective amendment to its registration 
statement which included a prospectus; 





or (iii) the filing date of a post-effective 
amendment filed pursuant to paragraph 
(2) of this section which has not yet 
become effective; and 

(4) Such amendment recites on the 
facing sheet thereof that the registrant 
proposes that the amendment will 
become effective pursuant to paragraph 
(b) of this section. 

(c) No amendment shall become 
effective pursuant to paragraph (a) of 
this section if, prior to the effective date 
of such amendment, it should appear to 
the Commission that the amendment 
may be incomplete or inaccurate in any 
material respect, and the Commission 
furnishes to the registrant written notice 
that the effective date of the amendment 
is to be suspended. Following such 
action by the Commission, the registrant 
may file with the Commission at any 
time a petition for review of the 
suspension. The Commission will order 
a hearing on the matter if a request for 
such a hearing is included in the 
petition. If the Commission has 
suspended the effective date of an 
amendment, the amendment shall 
become effective on such date as the 
Commission may determine, having due 
regard to the public interest and the 
protection of investors. 

(d)(1) Except as provided in paragraph . 
(d)(2) of this section, a post-effective 
amendment which includes a prospectus 
shall not become effective pursuant to 
paragraph (a) of this section if a 
subsequent post-effective amendment 
relating to such prospectus is filed 
before such amendment becomes 
effective. 

(2) A post-effective amendment which 
includes a prospectus shall become 
effective pursuant to paragraph (a) of 
this section notwithstanding the filing of 
a subsequent post-effective amendment © 
relating to such prospectus, Provided, 
That such subsequent amendment is 
filed pursuant to paragraph (b) of this 
section, And provided further, That such 
subsequent amendment designates as its 
effective date the date on which the 
prior post-effective amendment shall 
become effective pursuant to paragraph 
(a) of this section. If another post- 
effective amendment relating to the 
same prospectus is filed pursuant to 
paragraph (a) of this section before the 
prior amendments filed pursuant to 
paragraphs (a) and (b) of this section 
have become effective, neither the prior 
amendment filed pursuant to paragraph 
(a) of this section or the amendment 
filed pursuant to paragraph (b) of this 
section shall become effective pursuant 
to this section. 

(e) The representations of the 
registrant referred to in paragraphs 
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(b)(2)(iv), (b)(2)(v) and (b)(3) of this 
section shall be made by certification on 
the signature page of the posteffective 
amendment that such amendment meets 
all of the requirements for effectiveness 
pursuant to paragraph (b) of this section. 
If counsel prepared or reviewed the 
posteffective amendment filed pursuant 
to paragraph (b) of this section, such 
counsel shall furnish to the Commission 
at the time the amendment is filed a 
written representation that the 
amendment does not contain disclosures 
which would render it ineligible to 
become effective pursuant to paragraph 
(b) of this section. 


Amendments; Withdrawals 


§ 230.470 Formal requirements for 
amendments. 

Amendments to a registration 
statement shall be filed under cover of 
an appropriate facing sheet, shall be 
numbered consecutively in the order in 
which filed, and shall indicate on the 
facing sheet the applicable registration 
form on which the amendment is 
prepared and the file number of the 
registration statement. 


§ 230.471 Signatures to amendments. 

(a) Except as provided in paragraph 
(b) of this section and § 230.478, every 
amendment to a registration statement 
shall be signed by the persons specified 
in section 6(a) of the Act. At least one 
copy of every amendment filed with the 
Commission shall be signed. Unsigned 
copies shall be conformed. 

(b) A registration statement filed in 
connection with the registration of 
securities to be offered at competitive 
bidding may expressly confer 
authorization upon the agent for service 
named in the registration statement to 
amend the registration statement in 
accordance with the undertaking to file 
an amendment to the registration 
statement reflecting the results of the 
bidding, the terms of the reoffering and 
related matters, not later than the first 
use, authorized by the registrant after 
the opening of bids. The authorization 
shall be substantially in the following 
form: 

Each person whose signature appears 
below hereby authorizes the agent for service 
named in the registration statement to 
execute in the name of each such person, and 
to file, an amendment to the registration 
statement pursuant to the above undertaking, 
which amendment may make such other 
changes in the registration statement as the 
registrant deems appropriate. 


§ 230.472 Filing of amendments; number 
of copies. 

{a) Except for telegraphic amendments 
filed pursuant to § 230.473 of this 
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chapter, there shall be filed with the 
Commission three complete, unmarked 
copies of every amendment, including 
exhibits and all other papers and 
documents filed as part of the _ 
amendment, and eight additional copies 
of such amendment at least five of 
which shall be marked to indicate 
clearly and precisely, by underlining or 
in some other appropriate manner, the 
changes effected in the registration 
statement by the amendment. Where the 
amendment to the registration statement 
incorporates into the prospectus 
documents which are required to be 
delivered with the prospectus in lieu of 
prospectus presentation, the eight 
additional copies shall be accompanied 
by copies of such documents. No other 
exhibits are required to accompany such 
additional copies. 

(b) Every amendment which relates to 
a prospectus shall include copies of the 
prospectus as amended. Each such copy 
of the amended prospectus shall be 
accompanied by a copy of the cross 
reference sheet required by Item 501 of 
Regulation S-K or Rule 425y(a) if the 
amendment of the prospectus resulted in 
any change in the accuracy of the cross 
reference sheet previously filed. 
Notwithstanding the foregoing 
provisions of this paragraph, only copies 
of the changed pages of the prospectus, 
and the cross reference sheet if 
amended, need be included in an 
amendment filed pursuant to an 
undertaking referred to in Item 512(d) of 
Regulation S-K. 

(c) Every amendment of a financial 
statement which is not included in the 
prospectus shall include copies of the 
financial statement as amended. Every 
amendment relating to a certified 
financial statement shall include the 
consent of the certifying accountant to 
the use of his certificate in connection 
with the amended financial statement in 
the registration statement or prospectus 
and to being named as having certified 
such financial statement. 


§ 230.473 Delaying amendments. 

(a) An amendment in the following 
form filed with a registration statement, 
or as an amendment to a registration 
statement which has not become 
effective, shall be deemed, for the 
purpose of section 8(a) of the Act, to be 
filed on such date or dates as may be - 
necessary to delay the effective date of 
such registration statement (1) until the 
registrant shall file a further amendment 
which specifically states as provided in 
paragraph (b) of this section that such 
registration statement shall thereafter 
become effective in accordance with 
section 8{a) of the Act, or (2) until the 
registration statement shall become 


effective on such date as the 
Commission, acting pursuant to section 
8(a), may determine: 

The registrant hereby amends this 
registration statement on such date or dates 
as may be necessary to delay its effective 
date until the registrant shall file a further 
amendment which specifically states that this 
registration statement shall thereafter 
become effective in accordance with section 
8(a) of the Securities Act of 1933 or until the 
registration statement shall become effective 
on such date as the Commission acting 
pursuant to said Section 8(a), may determine. 


(b) An amendment which for the 
purpose of paragraph (a)(1) of this 
section specifically states that a 
registration statement shall thereafter 
become effective in accordance with 
section 8{a) of the Act, shall be in the 
following form: 

This registration statement shall hereafter 
become effective in accordance with the 
provisions of section 8(a) of the Securities 
Act of 1933. 

(c) An amendment pursuant to 
paragraph (a) of this section which is 
filed with a registration statement shall 
be set forth on the facing page thereof 
following the calculation of the 
registration fee. Any such amendment 
filed after the filing of the registration 
statement, any amendment altering the 
proposed date of public sale of the 
securities being registered, or any 
amendment filed pursuant to paragraph 
(b) of this section may be made by 
telegram or letter. Each such telegraphic 
amendment shall be confirmed in 
writing within a reasonable time by the 
filing of a signed copy of the 
amendment. Such confirmation shall not 
be deemed an amendment. 

(d) No amendments pursuant to 
paragraph (a) of this section may be 
filed with a registration statement on 
Form S-8 or on Form S-3 relating to a 
dividend or interest reinvestment plan. 


§ 230.475a Pre-effective amendments on 
Form S-8 and certain pre-effective 
amendments on Form S-3 deemed filed 
with consent of Commission. 

Amendments to a registration 
statement on Form S-8 or to a 
registration statement on Form S-3 
relating to a dividend or interest 
reinvestment plan filed prior to the 
effectiveness of such registration 
statement shall be deemed to have been 
filed with the consent of the 
Commission and shall accordingly be 
treated as part of the registration 
statement. 


§ 230.477 Withdrawal of registration 
statement or amendment. 

(a) Except as provided ir paragraph 
(b) of this section, any registration 
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statement or any amendment or exhibit 
thereto may be withdrawn upon 
application if the Commission, finding 
such withdrawal consistent with the 
public interest and the protection of 
investors, consents thereto. 

(b) Any application for withdrawal of 
a registration statement filed on Form S- 
8 or on Form S-3 relating to a dividend 
or interest reinvestment plan, and/or 
any pre-effective amendment thereto, 
will be deemed granted upon filing if 
such filing is made prior to the effective 
date. 

(c) The application for withdrawal 
under either paragraphs (a) or (b) of this 
section, shall be signed and shall state- 
fully the grounds upon which made. The 
fee paid upon the filing of the 
registration statement will not be 
returned to the registrant. The papers 
comprising the registration statement or 
amendment thereto shall not be 
removed from the files of the 
Commission but shall be plainly marked 
with the date of the granting of such 
withdrawal and in the following 
manner: “Withdrawn upon the request 
of the registrant, the Commission 
consenting thereto.” 


§ 230.479 Procedure with respect to 
abandoned registration statements and 
post-effective amendments. 


When a registration statement, or a 
post-effective amendment to such a 
statement, has been on file with the 
Commission for a period of nine months 
and has not become effective the 
Commission may, in its discretion, 
proceed in the following manner to 
determine whether such registration 
statement or amendment has been 
abandoned by the registrant. If the 
registration statement has been 
amended, otherwise than for the 
purpose of delaying the effective date 
thereof, or if the post-effective 
amendment has been amended, the 
nine-month period shall be computed 
from the date of the latest such 
amendment. 

(a) A notice will be sent to the 
registrant, and to the agent for service 
named in the registration statement, by 
registered or certified mail, return 
receipt requested, addressed to the most 
recent addresses for the registrant and 
the agent for service reflected in the 
registration statement. Such notice will 
inform the registrant and the agent for 
service that the registration statement or 
amendment is out of date and must be 
either amended to comply with the 
applicable requirements of the Act and 
the rules and regulations thereunder or 
be withdrawn within 30 days after the 
date of such notice.. 
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(b) If the registrant or the agent for 
service fails to respond to such notice 
by filing a substantive amendment or 
withdrawing the registration statement 
and does not furnish a satisfactory 
explanation as to why it has not done so 
within such 30 days, the Commission 
may, where.consistent with the public 
interest and the protection of investors, 
enter an order declaring the registration 
statement or amendment abandoned. 

(c) When such an order is entered by 
the Commission the papers comprising 
the registration statement or amendment 
will not be removed from the files of the 
Commission but will be plainly marked 
in the following manner: “Declared 
abandoned by order dated 


Nondisclosure of Contract Provisions 


§ 240.485 Contracts in general. 

Public disclosure will not be made of 
the provisions of any material contract 
or portion thereof if the Commission 
determines that such disclosure would 
impair the value of the contract and is 
not necessary for the protection of 
investors. Except for requests made on 
or in connection with filings on Form S- 
8 or on Form S-3 relating to a dividend 
or interest reinvestment plan, in any 
case where the registrant desires the- 
Commission to make such a 
determination, the procedure set forth 
below shall be followed: 

(a) The registrant shall omit from the 
registration statement as originally filed 
the portion of the contract which it 
desires to keep undisclosed, or, if the 
registrant desires to keep the entire 
contract undisclosed, any copy of the 
contract. _ 

(b) The registrant shall file with the 
registration statement, but not bound as 
part thereof, (1) three copies of the 
contract or portion thereof which it 
desires to keep undisclosed, clearly 
marked “Confidential Treatment,” and 
(2) an application for an order making 
the above described determination. The 
copies of the confidential portion and 
the application filed in accordance with 
this paragraph shall be enclosed in a 
separate envelope marked “Confidential 
Treatment” and addressed to The 
Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. 
Such application shall set forth the 
consideration relied upon for obtaining 
such order and shall include the length 
of time for which nondisclosure is: 
requested and justification for the time 
period selected. In addition, the 
registrant shall state whether or not the 
registrant is willing to permit the 
disclosure of the material contract or 
portion thereof. (Such permission is one 


factor which will be considered by the 
Commission in ruling on the 
application.) Pending the granting or 
denial by the Commission of the 
application, the terms and existence of 
the contract of portion thereof will be 
kept undisclosed. 

(c) If the Commission determines that 
the application shall be granted, an 
order to that effect will be entered. Prior 
to any determination denying the 
application, confirmed telegraphic 
notice of an opportunity for hearing, at a 
specified time within 10 days after the 
dispatch of such notice, will be sent to 
the agent for service. After such hearing, 
an order granting or denying the 
application will be entered. 

(d) If the Commission denies the 
application, confirmed telegraphic 
notice of the order of denial will be sent 
to the agent for service. In such case, 
within 10 days after the dispatch of such 
notice, the registrant shall have the right 
to withdraw the registration statement 
in accordance with the terms of 
§ 230.477, but without the necessity of 
stating any grounds for the withdrawal 
or of obtaining the further assent of the 
Commission. In the event of such 
withdrawak, the contract or portion 
thereof filed confidentially will be 
returned to the registrant. 

(e) If the registration statement is not 
withdrawn pursuant to paragraph (d) of 
this section, the contract or portion 
thereof filed confidentially will be made 
available for public inspection as part of 
the registration statement, and the 
registrant shall amend the registration 
statement to include all information 
required to be set forth in regard to such 
contract or portion thereof. 


PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 


4. By revising § 240.3b-2 to read as 
follows: 


§ 230.3b-2 Definition of “officer.” 


The term “officer” means a president, 
vice president, secretary, treasurer or 
principal financial officer, comptroller or 
principal accounting officer, and any 
person performing similar functions with 
respect to any organization whether 
incorporated or unincorporated. 

5. By revising paragraph (a) of 
§ 240.3b-4 to read as follows: 


§ 230.3b-4 Definition of “foreign 
government”, “foreign issuer” and “foreign 
private issuer.” 

(a) The term “foreign government" 
means the government of any foreign 
country, of any political subdivision of a 
foreign country or of any community or 
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multi-national organization of foreign 
countries. 
*. * 7 * . 

6. By adding § 240.3b-7 to read as 
follows: 


§ 240.3b-7 Definition of “executive 
officer.” 

The term “executive officer,” when 
used with reference to a registrant, 
means its president, secretary or 
treasurer, any vice president of the 
registrant in charge of a principal 
business unit, division of function (such 
as sales, administration or finance) or 
any other person who performs similar 
policy making functions for the 
registrant. Executive officers of 
subsidiaries may be deemed executive 
officers of the registrant if they perform 
such policy making functions for the 
registrant. 

7. By removing § 240.12b-4 and 
§ 240.12b-24 and amending Regulation 
12B (17 CFR 240.12b-1 to 240.12b-36) by 
revising §§ 240.12b-1, 240.12b-2(d), 
240.12b-2(f), 240.12b-2(j), 240.12b-2(0), 
240.12b-2(r), 240.12b-2(u), 240.12b-11, 
240.12b-12, and 240.12b-23 and adding 
§ 240.12b-2(j-1) to read as follows’ 


Regulation 12B: Registration and 
Reporting—General 


§ 240.12b-1 Scope of regulation. 

The rules contained in this regulation 
shall govern all registration statements 
pursuant to Sections 12(b) and 12(g) of 
the Act and all reports filed pursuant to 
Sections 13 and 15(d) of the Act, 
including all amendments to such 
statements and reports, except that any 
provision in a form covering the same 
subject matter as any such rule shall be 
controlling. 


§ 240.12b-2 Definitions. 
. * * * * 

(d) Certified. The term “certified,” 
when used in regard to financial 
statements, means examined and 
reported upon with an opinion 
expressed by an independent public or 
certified public accountant. 

*. * * * * 

(f) Control. The term “control” 
(including the terms “controlling,” 
“controlled by” and “under common 
control with”) means the possession, 
direct or indirect, of the power to direct 
or cause the direction of the 
management and policies of a person, 
whether through the ownership of voting 
securities, by contract, or otherwise. 

(j) Material. The term “material,” 
when used to qualify a requirement for 
the furnishing of.information as to any 
subject, limits the information required 
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to those matters to which there is a 
substantial likelihood that a reasonable 
investor would attach importance in 
determining whether to buy or sell the 
securities registered. 

(j-1) North American issuer. The term 
“North American issuer” means any 
foreign private issuer incorporated or 
organized under the laws of Canada or 
Mexico or any political subdivision 
thereof. 

(0) Promoter. (1) The term “promoter” 
includes: 

(i) Any person who, acting alone or in 
conjuntion with one or more other 
persons, directly or indirectly takes 
initiative in founding and organizing the 
business or enterprise of an issuer; 

(ii) Any person who, in connection 
with the founding and organizing of the 
business or enterprise of an issuer, 
directly or indirectly receives in 
consideration or services or property, or 
both services and property, 10 percent 
or more of any class of securities of the 
issuer or 10 percent or more of the 
proceeds from the sale of any class of 
such securities. However, a person who 
receives such securities or proceeds 
either solely as underwriting 
commissions or solely in consideration 
of property shall not be deemed a 
promoter within the meaning of this 
paragraph if such person does not 
otherwise take part in founding and 
organizing the enterprise. 

(2) All persons coming within the 
definition of “promoter” in paragraph (0) 
(1) of this section may be referred to as 
“founders” or “organizers” or by 
another term provided that such term is 
reasonably descriptive of those persons’ 
activities with respect to the issuer. 

(t) Significant subsidiary. The term 
“significant subsidiary” means a 
subsidiary meeting any one of the 
following conditions: 

(1) The assets of the subsidiary, or the 
investments in and advances, to the 
subsidiary by its parent and the parent's 
other subsidiaries, if any, exceed 10 
percent of the assets of the parent and 
its subsidiaries on a consolidated basis. 

(2) The sales and operating revenues 
of the subsidiary exceed 10 percent of 
the sales and operating revenues of its 
parent and the parent's subsidiaries on a 
consolidated basis. 

(3) The subsidiary is the parent of one 
or more subsidiaries, and, together with 
such subsidiaries would, if considered in 
the aggregate constitute a significant 
subsidiary. 

(u) Totally held subsidiary. The term 
“totally held subsidiary” means a 


subsidiary (1) substantially all of whose 
outstanding securities are owned by its 
parent and/or the parent's other totally 
held subsidiaries, and (2) which is not 
indebted to any person other than its 
parent and/or the parent's other totally 
held subsidiaries in an amount which is 
material in relation to the particular 
subsidiary, excepting indebtedness 
incurred in the ordinary course of 
business which is not overdue and 
which matures within one year from the 
date of its creation, whether evidenced 
by securities or not. 


* * * * * 


§ 240.12b-4 interpretation of 
requirements. [Removed] 


Formal Requirements 


§ 240.12b-11 Number of copies; 
signatures; binding. 


(a) Except as provided in a particular 
form, three complete copies of each 
statement or report, including exhibits 
and all other papers and documents 
filed as a part thereof, shall be filed with 
the Commission. At least one complete 
copy of each statement shall be filed 
with each exchange on which the 
securities covered thereby are to be 
registered. At least one complete copy of 
each report under section 13 of the Aci 
shall be filed with each exchange on 
which the registrant has securities 
registered. 

(b) At least one copy of each 
statement or report filed with the 
Commission and one copy thereof filed 
with each exchange shall be manually 
signed in the manner prescribed by the 
appropriate form. 

(c) Each copy of a statement or report 
filed with the Commission or with an 
exchange shall be bound in one or more 
parts. Copies filed with the Commission 
shall be bound without stiff covers. The 
statement or report shall be bound on 
the left side in such a manner as to 
leave the reading matter legible. 


§ 240.12b-12 Requirements as to paper, 
printing and language. 

(a) Statements and reports shall be 
filed on good quality, unglazed white 
paper approximately 8% by 11 inches or 
approximately 8% by 13 inches in size, 
insofar as practicable. However, tables, 
charts, maps and financial statements 
may be on larger paper if folded to that 
size. 

(b) The statement or report and, 
insofar as practicable, all papers and 
documents filed as a part thereof, shall 
be printed, lithographed, mimeographed, 
or typewritten. However, the statement 
or report of any portion thereof may be 
prepared by any similar process which, 
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in the opinion of the Commission, 
produces copies suitable for a 
permanent record. Irrespective of the 
process used, all copies of any such 
material shall be clear, easily readable 
and suitable for repeated photocopying. 
Debits in credit categories and credits in 
debit categories shall be designated so 
as to be clearly distinguishable as such 
on photocopies. 

(c) The body of all printed statements 
and reports and all notes to financial 
statements and other tabular data 
included therein shall be in roman type 
at least as large and as legible as 10- 
point modern type. However, to the 
extent necessary for convenient 
presentation, financial statements and 
other tabular data, including tabular 
data in notes, may be in roman type at 
least as large and as legible as 8-point 
modern type. All such type shall be 
leaded at least 2 points. 

(d) Statements and reports shall be in 
the English language. If any exhibit or 
other paper or document filed with a 
statement or report is in a foreign 
language, it shall be accompanied by a 
summary, version or translation in the 
English language. 


General Requirements as to Contents 


§ 240.12b-23 Incorporation by reference. 

(a) Except for exhibits covered by 
Rule 12b-32 (17 CFR 240.12b-32), 
information may be incorporated by 
reference in answer, or partial answer, 
to any item of a registration statement 
or report subject to the following 
provisions: 

(1) Financial statements incorporated 
by reference shall satisfy the 
requirements of the form or report in 
which they are incorporated. Financial 
statements or other financial data 
required to be given in comparative form 
for two or more fiscal years or periods 
shall not be incorporated by reference 
unless the material incorporated by 
reference includes the entire period for 
which the comparative data is given; 

(2) Information in any part of the 
registration statement or report may be 
incorporated by reference in answer, or 
partial answer, to any other item of the 
registration statement or report; and 

(3) Copies of any information or 
financial statement incorporated into a 
registration statement or report by 
reference, or copies of the pertinent 
pages of the document containing such 
information or statement, shall be filed 
as an exhibit to the statement or report, 
except that a proxy or information 
statement incorporated by reference in 
response to Part III of Form 10-K (17 
CFR 249.310) need not be filed as an 
exhibit. 
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(b) Any incorporation by reference of 
matter pursuant to this section shall be 
subject to the provisions of Rule 24 of 
the Commission’s Rules of Practice (17 
CFR 201.24) restricting incorporation by 
reference of documents which 
incorporate by reference other 
information. Material incorporated by 
reference shall be clearly identified in 
the reference by page, paragraph, 
caption or otherwise. Where only 
certain pages of a document are 
incorporated by reference and filed as 
an exhibit, the document from which the 
material is taken shall be clearly 
identified in the reference. An express 
statement that the specified matter is 
incorporated by reference shall be made 
at the particular place in the statement 
or report where the information is 
required. Matter shall not be 
incorporated by reference in any case 
where such incorporation would render 
the statement or report incomplete, 
unclear or confusing. 


§ 240.12b-24 Summaries or outlines of 
documents. [Removed] 


(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 
205, 209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; 
sec. 1, 79 Stat. 1051; Sec. 308(a)(2), 90 Stat. 57; 
secs. 3(b), 12, 13, 15(d) and 23(a), 48 Stat. 882, 
892, 894, 895 and 901; sec. 203(a), 49 Stat. 704; 
sec. 8, 49 Stat. 1379; secs. 3, 4, 5 and 6(d), 78 
Stat. 565-574; sec. 28(c), 84 Stat. 1435; secs. 3 
and 18, 89 Stat. 1149, 15 U.S.C. 77f, 77g, 77}, 
77s(a), 78c(b), 78/, 780(d), 78w(a)) 


Statutory Authority 


These amendments are being 
proposed pursuant to Sections 6, 7, 10 
and 19(a) of the Securities Act of 1933 
and Sections 3(b), 12, 13({a), 15(d) and 
23(a) of the Securities Exchange Act of 
1934. 


By the Commission. 
George A. Fitzsimmons, 
Secretary. 
August 6, 1981. 
Regulatory Flexibility Act Certification 

I, John S.R. Shad, Chairman of the 
Securities and Exchange Commission, hereby 
certify, pursuant to 5 U.S.C. 605(b), that the 
proposed amendments published in 
Securities Act Release No. 6333 (August 6, 
1981) will not, if promulgated, have a 
significant economic impact on a substantial 
number of small entities. The reasons for. 
such certification are that (i) the proposed 
amendments to Regulation C (17 CFR 230.400 
through 230.494) and Regulation 12B (17 CFR 
240.12b-1 through 240.12b-36) will up-date or 
eliminate out-moded, unnecessary or 
inconsistent regulation; (ii) the proposed 
amendments will implement the stream-lined 
reporting requirements established by the 
integrated disclosure program; and (iii) thy 
Commission is not aware of any costs which 
will be imposed on any persons (including 
small entities) in connection with the 
proposed amendments. Thus, the proposed 


amendments will not have a significani 
economic impact on a substantial number of 
small entities. 
Dated: August 6, 1981. 
John S.R. Shad, 
Chairman. 
|FR Doc. 81-23440 Filed 8-13-81; 12:56 pm} 
BILLING CODE 8010-01-M 





17 CFR Parts 229 and 230 

[Release Nos. 33-6334; 34-18010; IC-11890; 
File No. S7-896]) 

Delayed or Continuous Offering and 
Sale of Securities 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Proposed rulemaking. 





SUMMARY: The Commission has revised 
in response to public comment a 
proposed rule to permit the registration 
of securities to be offered and sold on a 
delayed or continuous basis (so-called 
“shelf registration”) and is republishing 
the revised proposal for further 
comment. As revised, the proposed rule 
would permit the shelf registration of 
securities if certain conditions are met. 
These conditions are designed to assure 
a bona fide intent to offer and sell the 
securities, accurate and current 
information about the registrant and the 
plan of distribution, and liability 
protection for investors under the 
Securities Act of 1933. The proposal also 
places certain additional limitations 
upon the availability of shelf registration 
for primary, at the market offerings of 
equity securities. The proposed Rule is 
designed to facilitate the development of 
innovative capital raising techniques 
which reduce burdens and costs to 
registrants while maintaining full 
investor protection under the federal 
securities laws and is one of a series of 
revisions and proposals published today 
that are designed to eliminate out- 
moded and duplicative requirements 
and to enhance the integration of 
disclosure systems. 


DATE: Comments should be received on 
or before October 30, 1981. 


ADDRESSES: Comments should be 
addressed in triplicate to George A. 
Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 
Comment letters should refer to File No. 
$7-896. All comments received will be 
available for public inspection and 
copying in the Commission's Public 
Reference Room, 1100 L Street, N.W., 
Washington, D.C. 203549. 


FOR FURTHER INFORMATION CONTACT: 
Beverly Rubman, (202) 272-2604, or 
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Catherine Collins McCoy, (202) 272- 
2589, Office of Disclosure Policy, 
Division of Corporation Finance, and, 
with respect to market-related matters, 
Carlos Morales, (202) 272-2876, Division 
of Market Regulation, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Commission has revised in response to 
public comment proposed Rule 462A [17 
CFR 230.462a] under the Securities Act 
of 1933 (“Securities Act"’) [15 U.S.C. 77a 
et'seq.] which, if adopted, would permit 
the registration of securities that are to 
be offered and sold on a delayed or 
continuous basis in the future (“shelf 
registration”) and today is republishing 
the revised Rule for further comment. 
Proposed Rule 462A, as revised, differs 
in certain significant respects from the 
original proposal. However, the 
proposed Rule would still permit shelf 
registration of securities, provided that 
certain conditions, designed to assure a 
bona fide intent to offer and sell the 
securities registered, the availability of 
accurate and current information and 
liability protection under the Securities 
Act, are met. The proposal has been 
revised to place certain limitations upon 
the availability of shelf registration for 
at the market offerings of equity 
securities made by or on behalf of the 
registrant. If proposed Rule 462A is 
adopted, the Commission intends to 
eliminate Guide 4 of the Guides for the 
Preparation and Filing of Registration 
Statements and Periodic Reports (the 
“Guides”)* that currently contains staff 
policy concerning shelf registration.? 

The Commission recognizes that 
proposed Rule 462A, particularly insofar 
as it would permit, for the first time, 
primary offerings of equity securities on 
a continuous basis, may result in the 
development of innovative capital- 
raising methods of public companies 
that can serve the interests of issuers 
and the investing public. At the same 
time, because the proposal is a 
significant departure from past practice, 
the Commission intends to monitor the 
operation of the Rule, if adopted, in 
order to insure that its purposes are met 
and that abuses do not develop. 

The Commission today has proposed 
or reproposed for comment in separate 
releases several other rulemaking 
proposals. These proposals include: (1) a 
three tier system for the registration of 
securities, Forms S-1, S-2 and S-3 


' See Securities Act Release No. 4936 (Docember 
9, 1968) [33 FR 18617], as amended. 

2 See discussion of the proposed disposition of all 
of the Guides in Securities Act Release No, 6332 
{August 6, 1981). 
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(originally denominated for comment 
purposes as Forms A, B and C);$ (2) 
expansion of Regulation S-K [17 CFR 
229.001 et seq.] to include additional 
disclosure items and the rescission of 
the Guides, other than Guides relating to 
specific industries, thereby completing 
the Commission's “sunset” review of the 
Guides;* (3) amendments to Regulation 
C under the Securities Act [17 CFR 
230.400 through 230.494] and Regulation 
12B [17 CFR 240.12b-1 through 12b-36] 
under the Securities Exchange Act of 
1934 (“Exchange Act”) [15 U.S.C. 78a et 
seq.] to simplify and clarify procedural 
requirements, thereby commencing the 
Commission's “sunset” review of those 
regulations;® (4) a rule relating to the 
responsibility of persons subject to 
Section 1 of the Securities Act [15 U.S.C. 
77k] in an integrated disclosure system;® 
(5) a statement of the Commission's 
policy with respect to the disclosure of 
security ratings;? and (6) amendments to 
other Securities Act registration forms ® 
and certain Exchange Act forms and 
schedules ® to incorporate the new 
Regulation S-K provisions and make 


‘other changes. These proposals 


represent the next major step in the 
Commission's efforts to achieve a 
simplified and integrated disclosure 
system under the Securities Act and the 
Exchange Act, as well as the 
continuation of the Commission's 
“sunset” review of all existing rules and 
regulations. 

Pursuant to Section 605(b) of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), the Chairman of the Commission 
has certified that the rulemaking 
proposed herein will not, if promulgated, 
have a significant economic impact on a 
substantial number of small. entities. 
This certification, including the reasons 
therefor, is attached to this release. 


I. Background 


On December 23, 1980, the 
Commission issued a release 
(hereinafter referred to as the “Guides 
Release”) in which it proposed for 
comment the reorgnization of Regulation 


3 Securities Act Release No. 6331 {August 6, 1981}, 
as originally proposed in Securities Act Release No. 
6235 (September 2, 1980) [45 FR 63068) (the “ABC 
Release”). 

* Securities Act Release } 0. 6332 (August 6, 1981} 
(the “Regulation S-K Release”), as originally 
proposed in Securities Act Release No. 6276 
(December 23, 1980) [45 FR 78] (the “Guides 
Release”). 

5 Securities Act Release No. 6333 (August 6, 1981) 
(the “Regulation C Release”). 

® Securities Act Release No. 6335 (August 6, 1981). 

7 Securities Act Release No. 6336 {August 6, 1961). 

® Securities Act Release No. 6337 (August 6, 1981). 

® Securities Act Release No. 6338 (August 6, 1981). 

Securities Act Release No. 6276 [December 23, 
1980) {46 FR 78]. 


S-K, the elimination or codification in 
Regulation S-K or Regulation C of all of 
the Guides, '' except those pertaining to 
specific industries, and certain revisions 
to the General Rules and Regulations 
under the Securities Act {17 CFR 230.100 
et seq.] and the Exchange Act {17 CFR 
240.0-1 et seq.]. The Commission's 
proposal concerning shelf registration 
derived from its analysis and discussion 
of Guide 4. Guide 4 interprets the last 
sentence of Section 6{a) of the Securities 
Act [15 U.S.C. 77f(a)]—that “{a] 
registration statement shall be deemed 
effective only as to the securities 
specified therein as proposed to be 
offered”—as prohibiting the registration 
of securities for a delayed or postponed 
offering. However, the Guide also cites 
various instances in-which such shelf 
registration is permitted, for example, 
when the registrant proposes to engage 
in a continuing acquisition program or in 
the case of securities underlying 
exercisable options, warrants or rights. 
In the Guides Release, the 
Commission discussed the policies 
underlying Section 6({a) of the Securities 
Act and practice under Guide 4.1 It 
concluded that “a restrictive policy on 
shelf registration is not appropriate or 
necessary for the protection of 
investors.” }* The Commission, 
therefore, proposed that Guide 4 be 
eliminated and that its stated 
prohibition of shelf registration be 
replaced with proposed Rule 462A 
which would permit shelf registration 
provided that certain conditions are met. 
The Commission received twenty-two 
letters in response to its invitation for 
public comment. '* The commentators 
generally favored the Commission's 
efforts to clarify and expand the 
permissible uses of shelf registration. In 
particular, these commentators observed 
that the proposal would provide issuers 
with the flexibility to take advantage of 
favorable conditions in a changing 
market and that it would facilitate the 
development of innovative techniques 


"For a description of the background and 
development of the Guides generally, see 46 FR at 
82-83. 


2See the discussion in 46 FR at 87-88. 

246 FR at 88. 

Letters were received from the following 
categories of commentators: corporations (10); law 
firms and associations (7); the securities industry 
(4); and other associations (1). Copies of these 
letters are available for public inspection and 
cop) in the Commission's Public Reference Room 
(File No. S7-869). For the convenience of the public, 
a copy of the summary of comments prepared by 
the staff of the Commission has been placed in File 
No. S7-869 and also is available for public 
inspection and copying. in addition, File No. S7-669 
contains all comment letters received by the 
Commission concerning the other proposals in the 
Guides Release and a copy of the comment 
summary prepared by the Commission's staff. 
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for raising capital, thus reducing 
burdens and costs to registrants. At the 
same time, a substantial number of 
specific comments were directed to 
various aspects of the Rule as proposed, 
particularly with regard to expanding 
the types of offerings for which shelf 
registration would be available and 
revising the undertakings to file post- 
effective amendments to the registration 
statement. Commentators also 
responded to specific questions raised in 
the Release concerning the market 
impact of certain forms of primary 
offerings that would, for the first time, 
be permitted by the proposed Rule. The 
Rule proposed herein reflects many of 
those comments and suggestions. The 
specific comments and responses are 
discussed where appropriate in the 
following portions of this release. 

Several commentators were 
concerned that proposed Rule 462A did 
not attract widespread attention and 
comment from issuers and investment 
bankers because the proposal appeared 
in the middle of a lengthy release 
detailing the re-organization of 
Regulation S—K and the generally 
nonsubstantive incorporation of 
provisions from the Guides into 
Regulation S-K and Regulation C. These 
commentators recommended that the 
proposal be republished for comment in 
a separate release in order that it 
receive the careful consideration that it 
deserves. 

In light of these comments, the 
revisions made to the Rule as proposed 
and the Commission's efforts to develop 
a system of integrated disclosure as 
reflected in the other releases 
promulgated today, the Commission 
considers it appropriate to repropose 
Rule 462A for public comment in a 
separate release. In so doing, the 
Commission expects that all issuers, 
market professionals and other 
interested persons will receive adequate 
notice of its proposals so that thoughtful 
comment can be made. 


Il. The original Rule Proposal 


As previously discussed, the 
Commission concluded that shelf 
registration of securities could be 
permitted if three basic conditions were 
met: the seller has a bona fide intention 
to offer and sell the securities registered; 
accurate and current information about 
the issuer and the offering is available 
throughout the life of the shelf 
registration statement; and investors 
receive full liability protection under the 
Securities Act. 

To meet the first condition, Rule 462A, 
as proposed, permitted the registration 
of an amount of securities that 
reasonably could be expected to be 
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offered and sold within two years from 
the effective date of the initial 
registration statement. However, the 
proposed Rule also permitted shelf 
registration in certain specific instances 
in which it was clear that, at the time of 
registration, the seller possessed a bona 
fide intent to offer and sell the securities 
registered. Therefore, securities could be 
registered for a continuous or delayed 
offering if they were: (1) reaonably 
expected to be offered or sold pursuant 
to dividend or interest reinvestment 
plans or employee benefit plans of the 
registrant; (2) the subject of options, 
warrants or rights which were, or within 
two years from the effective date of the 
initial registration statement would be, 
exercisable; (3) issuable upon the 
conversion of other securities, if such 
other securities also were registered on 
the effective date; or (4) pledged as 
collateral. Although the proposal set no 
outer limits upon the duration of an 
offering of the securities so registered, 
the registrant was required to undertake 
to deregister any of the registered 
securities which remained unsold at the 
termination of the offering or as to 
which there was no longer a reasonable 
expectation of sale. 

In order to insure that accurate and 
current information was available 
whenever shelf-registered securities | 
actually were sold, the proposal 
required that the registrant include 
several specific undertakings in the 
registration statement. Under the Rule, 
as proposed, the registrant would 
undertake: (1) “[t]o file post-effective 
amendments (or, with the permission of 
the Commission, prospectuses under 
Rule 424(c) [17 CFR 230.424(c)]) 
whenever required to set forth any 
information necessary in order that the 
registration statement not contain any 
untrue statement of a material fact or 
omit to state a material fact necessary in 
order to make the statements made 
therein not misleading”; and (2) to file 
any prospectus required by Section 
10(a)(3) of the Securities Act'5 as a 
post-effective amendment. The proposal 
also contained an instruction which 
exempted registrants who registered 
their securities on proposed Form A? 
and incorporated by reference their 
periodic reports under the Exchange Act 
into such registration statements from 


5 Section 10({a)(3) of the Securities Act provides 
that “when a prospectus is used more than nine 
months after the effective date of the registration 
statement, the information contained therein shall 
be as of a date not more than sixteen months prior 
to such use so far as such information is known to 
the user of such prospectus or can be furnished by 
such user without unreasonable effort or expense.” 
15 U.S.C. 77}(a)(3). 

16 See the ABC Release. 


filing post-effective amendments if the 
information those amendments would 
have contained was included in those 
periodic reports—unless the prospectus 
contained a material misstatement of 
fact or failed to state a material fact 
necessary to make the information in 
the prospectus not misleading as of any 
time during the offering. 

In order to insure that liability 
protection under the Securities Act 
remained in force throughout the life of 
the shelf registration statement, the 
proposal mandated one additional 
undertaking. Pursuant to that 
undertaking, the registration statement 
would specify that each post-effective 
amendment would be deemed to be a 
new registration statement relating to 
the securities offered therein and the 
offering of such securities at that time 
would be deemed to be the initial bona 
fide offering thereof. 

Finally, the Rule, as proposed, 
declared that its provisions did not 
apply to registration statements filed by 
investment companies registered under 
the Investment Company Act of 1940 [15 
U.S.C. 80a-1 et seq.]. 


Ill. Synopsis of the Revised Rule 
Proposal 


At the outset, the Commission wishes 
to emphasize that proposed Rule 462A is 
a procedural rule that applies to 
securities which are registered on any 
registration form and are intended to be 
offered in a certain fashion—that is, on 
a continuous or delayed basis. It does 
not affect the eligibility of registrants 
(domestic or foreign private issuers) to 
use any of those forms, '’ nor does it 
alter the disclosure requirements 
contained in those forms, except insofar 
as the Rule may add certain items of 
disclosure or undertakings, nor does it 
change any other provisions in the 
forms, such as those detailing the 
incorporation by reference of Exchange 
Act reports or setting forth specific 
prospectus or report delivery 
requirements. '* 

The revised proposals generally 
reflect the following changes to Rule 
462A as it was originally proposed: (1) 


'’ Registrants should be aware that, under 
proposed Rule 401(b) of Regulation C [17 CFR 
230.401(b)], they must meet the eligibility criteria for 
the use of the form upon which the securities have 
been registered at the time that they file any post- 
effective amendment for the purposes of meeting 
Section 10(a)(3) of the Securities Act. See the 
Regulation C Release. 

‘In particular. registrants should be aware that a 
Form S-8 [17 CFR 219.61b] registration statement for 
securities issued pursuant to an employee benefit 
plan is almost always a shelf registration under 
proposed Rule 462A. The provisions of the proposed 
Rule are intended to harmonize with the 
requirements of Form S-8. 
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the proposal expands somewhat the 
provisions concerning the amount of 
securities that can be registered on a 
shelf registration statement so that 
securities to be issued upon the exercise 
or conversion of outstanding options, 
warrants, rights or convertible securities 
are treated equally and are not subject 
to a two year limitation for reasonable 
expectations of sales; (2) similarly, 
securities offered and sold by persons 
other than the issuer, a subsidiary of the 
issuer or a person of which the issuer is 


a subsidiary (“secondary offerings”) and . 


securities registered on Form S—12 [17 
CFR 239.19] and Form C-3 [17 CFR 
239.5}—American depositary receipts for 
foreign securities—can be registered 
without regard to the two-year standard; 
(3) in the case of a registration 
statement for a primary at the market 
offering of equity securities, the offering 
and sale must be made through an 
underwriter or underwriters, who must 
be named in the prospectus;'* and (4) 
the proposal now exempts from its 
coverage only certain investment 
companies registered under the 
Investment Company Act of 1940, and 
registration statements filed by any 
foreign government. 

In addition, the undertakings set forth 
in the original proposal and the 
instruction to the Rule regarding 
permissible incorporation by reference 
have been modified and moved to a new 
section of Regulation S-K entitled 
“Undertakings.” [17 CFR 229.512(a)].° 
As now proposed, post-effective 
amendments to the registration 
statement would be required in the 
following situations: (1) to include a 
prospectus required by Section 10(a)(3) 
of the Securities Act; (2) to reflect any 
facts or events arising after the effective 
date of the registration statement which, 
individually or in the aggregate, 
represent a fundamental change in the 
information set forth in the registration 
statement; and (3) to include any 
material information with respect to the 
plan of distribution, including (but not 
limited to) any addition or deletion of a 
managing underwriter, other than as a 
co-manager.”' Furthermore, the proposal 


'® The provision of the proposed Rule relating to 
primary at the market equity offerings is discussed 
in a separate section at the end of the release. That 
section also discusses certain issues raised by the 
commentators concerning the interrelationship of 
proposed Rule 462A and the antimanipulative rules 
under the Exchange Act, particularly Rule 10b-6 [17 
CFR 240.10b-8}. 

This release discusses each undertaking that is 
applicable to a shelf registration statement and 
includes thefull text of the proposed undertakings. 

** in addition, where appropriate, registrants can 
continue to reflect other material changes in or 
additions to the information contained in the 
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now would permit incorporation by 
reference of periodic reports filed under 
the Exchange Act in lieu of a post- 
effective amendment for registration 
statements upon Form S-8 as well as 
upon proposed Form S-3. 


A. Bona Fide Intention to Offer and Sell 


Commentators generally favored the 
proposals contained in subparagraph 
(a)(1) of the Rule, as proposed. However, 
a number of suggestions were made to 
expand or clarify the permissible 
categories of securities that would be 
eligible for shelf registration under the 
proposed Rule. The specific 
recommendations and revisions made to 
the proposal in response to the comment 
letters are described in detail below. 

1. The Two Year Standard. Rule 462A, 
as proposed, provided that any security 
could be registered on a shelf 
registration statement in an amount - 
which is reasonably expected to be 
offered and sold within two years of the 
registration statement's effective date. 
The majority of the commentators that 
addressed this provision approved of 
the two year test because it would 
provide a flexible yet measurable 
standard by which to evaluate the 
amount of securities to be registered 
under the Rule.?* However, one 
commentator suggested that the Rule 
itself, not just the release, should make 
clear that the two year standard applies 
only to the reasonable expectations of 
the seller at the time of registration and 
does not set a limit upon the duration of 
the actual sales efforts. In accordance 
with that suggestion, subparagraph 
(a)(1)(i) has been revised to indicate that 
the reasonable expectation of sales is to 
be measured at the time that the 
registration statement is declared 
effective. 

Several commentators objected to the 
two year standard, noting that Section 
6(a) of the Securities Act itself contains 
no such limitation upon sales or 
intentions to sell and that no limitation 
is currently imposed by the Commission 
upon permissible shelf registrations on 
Form S~16 [17 CFR 239.27] for secondary 
offerings or offerings of securities 
underlying options, warrants, rights or 
convertible securities. These 
commentators asserted that other 
provisions of the Rule, as proposed, 
notably the undertakings to deregister, 
to provide current information and to 


registration statement by means of a prospectus 
under Rule 424{c) without Commission permission. 

2? In the Guides Release, the Commission 
explained that the two year benchmark was derived 
from general staff practice in evaluating the 
reasonableness of the amount of the securities that 
were proposed to be registered in light of the 
purposes of the proposed offering. 


file post-effective amendments and 
prospectuses under Rule 424(c)”*—are 
sufficient to deal with the unique 
problems raised by shelf offerings. At 
the same time, one of these 
commentators did recognize that “there 
is some feeling of concern about a 
completely open-ended registration for a 
primary offering of securities.” 

In regard to registration statements for 
secondary offerings, one commentator 
observed that Commission concerns 
about an open-ended shelf registration 
would not exist because the amount of 
securities to be offered would be fixed 
by the amount owned by the selling 
security holder. In addition, this 
commentator asserted that a selling 
security holder might lose his or her 
right to compel the issuer to register the 
securities owned * if all such securities 
were not registered for later resales. In 
light of the comments received, the 
Commission has modified the proposal 
so that secondary offerings of 
securities—that is, securities offered and 
sold solely by or on behalf of a person 
or persons other than the registrant, a 
subsidiary of the registrant or a person 
of which the registrant is subsidiary— 
may be registered without regard to the 
two year standard.?5 This change 
accords with current practices. The 
Commission's considerable experience 
with shelf registration for secondary 
offerings has not demonstrated a need 
to impose any limitations upon the 
amount of securities registered for such 
offerings. 

The Commission continues to believe, 
however, that subparagraph (a)(1)(i), 
with the two year benchmark, is an 
appropriate condition to its allowing the 
general use of shelf registration 
statements for primary offerings. The 
entire structure of the Securities Act is 
transactional—that is, its requirements 
are triggered by the occasion of an offer 
and sale of securities. For this reason, 
since its earliest experiences under the 
Securities Act, the Commission 
consistently has interpreted ths last 


3 These requirements appeared as subparagraphs 
(a)(2)(i), (ii) and {iv) of Rule 462A as originally 


proposed. 

24 Under section 6{a) of the Securities Act, only 
the issuer can register securities for sale. In order to 
protect themselves, persons receiving unregistered 
securities frequently enter into arrangements with 
the issuer at the time of receipt of these securities 
that allow such persons, under specified 
circumstances, to compel the issuer to register the 
securities so received for resale by those persons. 

25 This revision is reflected in subparagraph 
(a}{1)(ii) of the proposed Rule, as modified. A 
comparable change has been made in the 
instructions to Form S-8 concerning resales by 
affiliates of securities received pursuant to 
registered employee benefit plans. See Securities 
Act Release No. 6337, supra. 
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sentence of Section 6(a) as permitting 
only the registration of securities that 
the registrant proposes to offer in the 
proximate future.?® In the Commission's 
view, the registration of an unlimited 
amount of securities to be offered and 
sold over the course of many years into 
the future is inconsistent with the basic 
framework of the Securities Act, as well 
as the specific provision in Section 6(a). 
At the same time, the Commission 
believes that permitting shelf 
registration for certain offerings of 
securities that the registrant reasonably 
expects to offer and sell within the next 
two years would provide such a 
registrant with a desirable degree of 
flexibility to meet often-changing market 
conditions without harming the structure 
and purposes of the Securities Act. 
Furthermore, an issuer can.reasonably 
be expected to make financial plans at 
least two years in the future so that the 
registration of securities pursuant to 
subparagraph (a)(1)(i) of the proposed 
Rule accords with the statutory 
language that a registration statement 
pertain to securities “as proposed to be 
offered.” Accordingly, the two year test 
of subparagraph (a)(1)(i) has been 
retained insofar as it applies to offerings 
by or on behalf of the registrant, its 
parents and its subsidiaries.27 

2. Employee Benefit Plans and 
Dividend and Interest Reinvestment 
Plans. The commentators generally 
approved of this provision but made 
several suggestions for additions or 
clarifications as to the scope of the 
proposal. For example, several 
commentators noted that the term 
“employee benefit plan” might be too 
restrictive because it could be 
interpreted as applying to plans 
available only to large numbers of 
employees, as distinct from plans 
available only to salaried or 
management employees or because it 
might not be viewed as encompassing 
all plans devised by registrants pursuant 
to which securities are issued to 
employees. Also, several commentators 
noted that the provision does not 


26 See, e.g.. In re United Combustion 
Coprporation, 3 S.E.C. 1062 (1938); In re Shawnee 
Chiles Syndicate, 10 S.E.C. 109 (1941). 

27]t should be noted that subparagraph (a){1) of 
the proposed Rule would codify the permissible 
forms of shelf registration under Guide 4 except that 
securities which might be issued in a continuing 
acquisition program over a period longer than two 
years would become subject to the two year 
limitation. Also. assuming Guide 10 is eliminated. as 
proposed in the Guides Release [46 FR at 92], 
transferable options, warrants or rights and 
securities issuable upon their exercise that are 
issued to underwriters in connection with a public 
offering of securities would no longer be required to 
be registered although proposed Rule 462A would 
permit such registration. See the Regulation S~K 
Release. e 


Volume 23, No. 5, August 18, 1981 


entirely parallel that contained in the 
Instructions to the use of Form S-16 that 
permits the registration for continuous 
offerings of securities issued pursuant to 
dividend or interest reinvestment 
plans.?® 

The Commission agrees with the 
commentators that the scope of the 
subparagraph is not sufficiently clear in 
the absence of definitions for the terms 
used. Accordingly, the Commission is 


_ proposing that the phrases “employee 


benefit plan” and “dividend or interest 
reinvestment plan” be defined and that 
such definitions appear, not in revised 
Rule 462A, but in the definitional section 
of Regulation C ** so that they will apply 
to all registration statements filed under 
the Securities Act.*° The proposed 
definitions reflect the suggestions made 
by the commentators and are intended 
to encompass all plans mentioned by 
those commentators. However, any 
other issuer plans that do not meet the 
proposed definitions could still be 
registered in accordance with the two 
year standard in subparagraph (a)(1)(i) 
of the proposed Rule.** 

Finally, the provision in proposed 
Rule 462A has been modified so that it 
applies to “securities which are to be 
offered and sold pursuant to a dividend 
or interest reinvestment plan or an 
employee benefit plan of the 
registrant.” *? 

3. Securities Underlying Optians, 
Warrants or Rights or Convertible 
Securities. Commentators questioned 
the differences in treatment accorded 
securities underlying options, warrants 
and rights, on the one hand, and 


28 See Item 4 of General Instruction A to Form S- 
16 [17 CFR 239.27]. This same provision was 
incorporated into proposed Form A. See the ABC 
Release, supra, 45 FR at 63710. That provision has 
been revised and republished in Securities Act 
Release No. 6331, supra. 

29See proposed Rules 405(i) and 405(k) as 
discussed in the Regulation C Release. In particular, 
one commentator suggested that it was unclear 
whether options issued under a registrant's 
employee plan would be covered by subparagraph 
(a)(1)(ii) or by subparagraph (a)(1)(iii){A) of the 
proposed Rule because the latter provision 
generally deals with securities underlying options, 
warrants and rights. Another commentator 
suggested that monthly investment plans be 
included specifically in subparagraph (a)(1){ii). For 
a description of these latter plans and their status 
under the Securities Act see Securities Act Release 
No. 4790 (July 13, 1965) [30 FR 9059]. All of these 
plans clearly would be “employee benefit plans” 
under the definition proposed today in Regulation C. 

Securities offered pursuant to employee benefit 
plans generally are registered on Form S-8 but 
neither the proposed definition nor proposed Rule 
462A is limited to securities which may be 
registered on Form S-8. 

*'For example, the staff has processed 
registration statements for shelf offerings of 
common stock to customers of several large public 
utilities. See, e.g., File No. 2-67577. 

It also has been redesignated as d 


oe 





subparagraph (a)(1)(iii). 


convertible securities, on the other hand, 
by the proposed Rule. In particular, 
chose commentators who objected to 
the two year standard in subparagraph 
(a)(1)(i) of the proposed Rule also 
opposed the inclusion of a two year test 
for exercisable options, warrants or 
rights. Another commentator 
recommended that a two year limitation 
also be imposed upon convertible 
securities to make the two provisions 
congruent. 

Several commentators also objected 
to the fact that the proposal permitted 
the registration of all securities 
underlying options, warrants and rights 
irrespective of the registration status of 
those options, warrants or rights while 
securities underlying convertible 
securities could not be registered unless 
the convertible securities themselves 
were registered on the effective date of 
the shelf registration statement. These 
commentators observed that the 
treatment of convertible securities is 
inconsistent with current practice under 
Form S-16 and that there is no need for 
such a provision. 

The Commission agrees in both 
instances with the observations of the 
commentators and has revised proposed 
Rule 462A to accord equal treatment to 
both classes of securities. Under the 
proposed Rule, as revised, shelf 
registration will be available for 
securities “to be issued upon the 
exercise of outstanding options, 
warrants or rights,” without regard to 
the time period of possible exercise. At 
the time the options, warrants or rights 
are registered, the registrant clearly is 
proposing to offer the underlying 
securities, irrespective of when the 
actual exercise occurs. Therefore, a two 
year limitation is unnecessary just as it 
is in the case of securities to be issued 
upon the conversion of other securities. 

Similarly, the Commission has 
determined that there is no need to 
require that the convertible securities 
themselves be registered in order to 
allow the shelf registration of the 
underlying securities. This requirement 
has been eliminated from the proposed 
Rule. The Commission now proposes to 
permit shelf registration for “securities 
which are to be issued upon conversion 
of other outstanding securities.” It 
should be noted that the proposed 
provision is not limited to situations in 
which securities are convertible only 
into other securities of the same issuer; 
rather, it applies equally to securities 


%Subparagraph (a)(1)(iv) of the proposed Rule, as 
revised 

“The provision has been redesignated 
subparagraph (a)(1)(v) of the proposed Rule, as 
revised. 
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convertible into securities of an affiliate 
or of an unrelated issuer.** 

4. Pledged Securities. No 
commentators addressed this provision. 
The Commission continues to believe 
that it is appropriate to single out 
pledged securities for registration under 
Rule 462A without regard to the two 
year standard. Those securities are the 
subject of a bona fide intent to offer and 
sell because the prospective seller has 
transferred a legal right to sell the 
securities in question to the pledgee. 
Therefore, the provision appearing in the 
original Rule proposal has been retained 
and redesignated as proposed 
subparagraph (a)(1)(vi). 

5. Securities Registered on Form S-12 
and Form C-3 The proposed Rule has 
been revised to include an additional 
category of securities that may be 
registered on a shelf registration 
statement without regard to the two 
year standard. The revised proposal 
now would include American depositary 
receipts (“ADRs”) ** registered on Forms 
S-12 [17 CFR 239.19] and C-3 [17 CFR 
239.5]. An ADR is a substitute trading 
certificate. It is usually issued by a U.S. 
bank, denominated in shares, and 
certifies that a stated number of 
securities of a foreign private issuer 
have been deposited and will be held as 
long as the ADR remains outstanding. 
Once a depositary arrangement has 
been created, usually at the instigation 
of a U.S. broker or arbitrageur, any 
person can deposit securities of the 
foreign issuer and receive registered 
ADRs at any time. This system has 
functioned without incident, and the 
Commission sees no need to alter 
current practice. Accordingly, 
subparagraph (a)(1)(vii) of proposed 
Rule 462A would permit the shelf 
registration of ADRs without regard to 
the two year limitation. 

6. Outer Limits. In the Guides Release, 
the Commission requested specific 
comment on whether-some outer limit 
ought to be placed upon the duration of 
a shelf offering.*” The commentators 
uniformly opposed such a requirement. 
Most commentators argued that an outer 
limit was unnecessary because the 
proposed Rule required the registrant to 
undertake to deregister securities under 


In fact, under Section 3({a)(9) of the Securities 
Act [15 U.S.C. 77{c)(a)(9)]. many conversions of 
securities into securities of the same issuer would 
be exempt from registrafion under the Securities 
Act. That provision exempts “any security 
exchanged by the issuer with its existing security 
holders exclusively where no commission or other 
remuneration is paid or given directly or indirectly 
for soliciting such exchange.” 

*These securities are occasionally referred to as 
“American shares,” “American shares certificates,” 
or “New York shares.” 

>? 46 FR at 69. 
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certain circumstances and to provide 
current information throughout the life 
of the shelf registration statement. At 
this time, the Commission agrees with 
the commentators that no outer limit 
ought to be placed on the length of a 
shelf offering provided that the.other 
conditions in proposed Rule 462A are 
met. Nonetheless, the absence of such 
outer limits confirms the importance of 
careful scrutiny of the amounts of 
securities that are proposed to be 
registered. One commentator urged that 
the staff defer to the good faith judgment 
of the registrant or selling security 
holder in determining the proper amount 
of securities to be registered. The 
Commission does not intend that its 
staff would second-guess the sellers’ 
good faith determinations. However, 
registrants should be prepared, when 
requested, to furnish as supplemental 
information the justification for the 
registration of the particular amount of 
securities. 

7, Undertaking to Deregister. As noted 
by several commentators, the two year 
standard contained in subparagraph 
(a)(1)(i) of the proposed Rule and the 
absence of an outer limit upon the 
duration of a shelf offering were 
balanced by a requirement in 
subparagraph (a){2)({iv) of the proposed 
Rule that the registration statement 
contain an undertaking by the registrant 
to deregister by post-effective 
amendment any of the registered 
securities which remain unsold at the 
termination of the offering or as to 
which there is no longer a reasonable 
expectation of sale. 

Of the four commentators that 
addressed this provision, three objected 
to the undertaking to deregister 
securities when there is “no longer a 
reasonable expectation of sale.” These 
commentators observed that the phrase 
is so subjective and imprecise as to 
make compliance difficult. In addition, 
they noted that this undertaking is an 
unnecessary change from current 
practice.** Two commentators explained 
that, in most instances, the registrant or 
selling security holder would elect to 
deregister securities as to which there 
was no longer a reasonable expectation 
of sales in the foreseeable future 


‘because, in the words of one 


commentator, of ‘the disclosure and 
other restrictions” imposed upon them 
and their underwriters by the Securities 
Act. However, these commentators ‘ 
believed that the decision to deregister 
should be left to the registrant or selling 
security holder. 


5* See, e.g. clause (d) of Undertaking A to Forms 
S-16, and S~7 [17 CFR 239.26] and clause (4) of 
Undertaking B to Form S-8. 


The fourth commentator to address 
this provision argued that the first half 
of the undertaking—to deregister 
securities upon the termination of the 
offering—lacked clarity because of the 
difficulty in defining the term “offering” 
when there may be several definable 
offerings made within the longer life of a 
shelf registration statement. This 
commentator recommended that the 
undertaking encompass only 
deregistration when there is no longer a 
reasonable expectation of sale. 

The Commission shares the concern 
of most commentators on this provision 
that a standard hased upon termination 
of reasonable expectations of sales may 
be too subjective and imprecise to be 
meaningful. For example, market 
conditions or other economic forces may 
make sales unlikely during a certain 
period but the seller still may want to 
sell the securities as soon as conditions 
improve. In that instance, the seller 
would be required to analyze at what 
point it no longer could reasonably 
expect to sell the securities in question. 
Under today’s current volatile market 
conditions, sales might be impossible for 
several months or the situation might 
change quickly so that sales might 
resume after a hiatus of several days. 
The Commission would not, therefore, 
ordinarily conclude that the securities 
should be deregistered in those 
circumstances, 

Accordingly, the Commission has 
determined that an undertaking to 
deregister securities should only apply 
to securities that remain unsold at the 
termination of the offering. As 
previously noted, this requirement 
currently appears in several registration 
forms and does not seem to have 
generated any confusion.as to its 
meaning. The phase “termination of the 
offering” has been and should continue 
to be interpreted as referring to the 
overall offering of all securities 
registered which may be composed of 
smaller distributions as described in the 
plan of distribution. In the Commission's 
view, the deregistration requirement 
helps in verifying that all the 
requirements of the Securities Act— 
particularly the requirements of 
updating the prospectus under Section 
10(a)(3) and delivering the prospectus 
under Section 5(b)—are met. Such a 
requirement in the form of an 
undertaking also serves to remind 
registrants that their obligations under 
the Securities Act do not cease when the 
registration statement becomes 
effective. 
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B. Accurate and Current Information 


As discussed in the Guides Release, 
early Commission reaction against the 
use of shelf registration arose, in large 
part, from the fact that the registration 
of securities that were not to be offered, 
in whole or in part, for immediate sale, 
gives ‘the appearance of a registered 
status” *° without providing its true 
substance—accurate and current 
information.“ Rule 462A proposed to 
meet that basic concern of the Securities 
Act by requiring the registrant to include 
in the registration statement several 
undertakings which would insure that 
investors receive accurate and current 
information no matter when the shelf- 
registered securities are sold. 

1. Undertakings to File Post-Effective 
Amendments. Although many 
commentators agreed that the 
undertakings required in subparagraph 
(a)(2) of the proposed Rule would 
provide adequate and appropriate 
protection for investors, others 
questioned the appropriateness of the 
requirement that material changes to the 
prospectus must be made generally by 
post-effective amendment, rather than 
by prospectus under Rule 424(c).* 

Commentator opposition to the 
proposed use of post-effective 
amendments to reflect material changes 
generally rested upon two arguments. 
First, commentators believed that 
updating by post-effective amendment 
resulted in unnecessary expense and 
delay.‘ Commentators further observed 
that the registration statement normally 
will be updated annually pursuant to 
Section 10(a)(3) of the Securities Act and 
subparagraph (a)(2)(ii) of the proposed 
Rule, so that a prospectus used in a shelf 
offering would not remain unchanged for 
an inappropriately long period of time. 
The prospectus also would remain 
subject to the liability standards of 
Section 12(2) of the Securities Act [15 
U.S.C. 771(2)].“* Several commentators 


3° In re United Combustion Corporation, 3 S.E.C. 
1062, 1063 (1938). 

“ See In re Shawnee Chiles Syndicate, 10 S.E.C. 
109, 113-14 (1941); Hodes, “Shelf Registration: The 
Dilemma of the Securities and Exchange 
Commission,” 49 Va. L. Rev. 1106 (1963); 46 FR at 87. 

“1 Amendments reflected in such prospectuses 
also are called “stickers” or “prospectus 
supplements.” 

“2 The use of post-effective amendments was used 
to involve delays because such amendments must 


also pointed out that, under current 
practice, stickers are often used to 
disclose material developments. 

The second line of comments centered 
upon the fact that currently no 
guidelines or instructions delineate 
when updating may be accomplished by 
post-effective amendment or by sticker. 
These commentators recommended that 
the Commission take some rulemaking 
action, in Rule 462A or elsewhere, to 
clarify the situation. Also, several 
commentators objected to subparagraph 
(a)(2)(i) as proposed because it seemed 
to require specific Commission 
permission before a sticker could be 
used. They explained that such a 
requirement is contrary to present 
practice and would seem to impose new 
delays upon the updating process. 

The updating requirements of , 
proposed Rule 462A have been revised 
and consolidated in response to the 
comments received and further 
Commission analysis. The Commission 
is now proposing that registrants 
undertake to file post-effective 
amendments under the following 
circumstances: (1) to include any 
prospectus required by Section 10(a)(3) 
of the Securities Act;* (2) to reflect any 
facts or events arising after the effective 
date of the registration statement (or the 
most recent post-effective amendment 
thereof) which, individually or in the 
aggregate, represent a fundamental 
change in the information set forth in the 
registration statement; * and (3) to 
include any material information with 
respect to the plan of distribution not 
previously disclosed in-the registration 
statement or any material change to 
such information in the registration 
statement, including (but not limited to) 
any addition or deletion of a managing 
underwriter other than as a co- 
manager. ® 

The first undertaking regarding 
prospectuses required by Section 
10(a)(3).of the Securities Act reflects 
current staff practice and received no 
adverse comment when proposed in the 
original version of Rule 462A. 

The second undertaking, to present 
fundamental changes to information in 
the registration statement as a post- 
effective amendment, is a refinement of 
the initial proposal made in proposed 
Rule 462A. The Commission continues to 





be filed with the Commission and declared 

under Section 8(c) of the Securities Act [15 U.S.G. 
77h(c)]. Also, each such amendment is deemed to be 
a new registration statement and liability attaches 
to the entire prospectus as of the date of the post- 
effective amendment. See proposed Item 512(a)(2) of 
Regulation S-K, as discussed infra. 

“Section 12(2) of the Securities Act imposes 
liability upon any person who offers or sells a 
security by means of a prospectus (which would 
include a sticker) or oral communication which 
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contains or omits to state a material fact unless 
such person can prove that he did not know, and in 
the exercise of reasonable care could not have 
known, of the untruth or omission. 

“This is proposed as Item 512(a)(1)(i) of 


” Regulation S-K. 


4S This is proposed as Item 512(a)(1}{ii) of 
Regulation S-K. 

“This is proposed as Item 512(a)(1)(iii) of 
Regulation S-K. 


believe that the filing of a post-effective 
amendment is appropriate in certain 
instances in order to insure full statutory 
liability for the information disclosed 
and to afford the Commission's staff an 
opportunity to review that disclosure in 
appropriate cases. However, the 
Commission also is aware that staff 
practice concerning the filing of post- 
effective amendments and stickers, for 
all registration statements, has been 
somewhat flexible depending on the 
nature of the information to be disclosed 
or modified and the ability to reflect that 
information in a short sticker to the 
prospectus. The Commission wishes to 
preserve that flexibility within the 
context of a shelf registration statement 
and also believes that a detailed listing 
of the situations in which post-effective 
amendments or stickers must be used is 
neither feasible nor desirable. Therefore, 
the proposal has been revised to 
eliminate any requirement that 
Commission permission is needed 
before a sticker can be used and to raise 
the threshold for requiring the filing of a 
post-effective amendment to those facts 
and events that represent fundamental 
changes to the information in the 
registration statement. 

The use of the term “fundamental” is 
intended to reflect more accurately 
current staff practice under which post- 
effective amendments are filed when 
major and substantial changes are made 
to information contained in the 
registration statement.‘’ Material 
changes that can be accurately and 
succinctly stated in a short sticker 
would continue to be permitted. While 
many variations in matters such as 
operating results, properties, business, 
product develoment, backlog, 
management and litigation ordinarily 
would not be fundamental, major 
changes in the issuer’s operations, such 
as significant acquisitions or 
dispositions, would require the filing of 
a post-effective amendment.“ Also, any 
change in the business or operations of 
the registrant that would necessitate a 
restatement of the financial statements 
always would be reflected in a post- 
effective amendment.” At the same 


‘The proposal also reflects the fact that 
numerous small changes to information in the 
registration statement can cumulatively become 
fundamental: Cf. In re Franchard Corporation, 42 
S.E.C. 163, 184-85 (1964). 

“® Similarly, a change in the registrant's capital 
structure caused by sales of securities under the 
shelf registration statement could, if sufficiently 
large, be such a fundamental change. 

49 See also the undertakings required by the staff 
in connection with a shelf registration for a 
continuing acquisition program. Letter re Beatrice 
Foods Co., [1973] Fed. Sec. L. Rep. (CCH) § 79,351 

Continued 
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time, pursuant to the undertaking, a 
registrant using a shelf registration 
statement for a series of debt offerings 
would be able to sticker the prospectus 
to reflect changes in interest rates, 
redemption prices and maturities. 
Although such information clearly is 
material to any investor in the 
securities, it does not represent a 
fundamental change in the information 
set forth in the registration statement 
when all other details remain the same. 

The third undertaking—concerning 
additions to or changes in the proposed 
plan of distribution—has been included 
as a separate provision to reflect the 
unique characteristic of a shelf 
registration statement. By definition, a 
shelf offering does not include one in 
which all the securities are offered 
immediately upon effectiveness of the 
registration statement but, rather, is 
intended to occur, in whole or in part, at 
some time in the future. In that case, the 
registrant may be unable to provide a 
full description of the proposed plan of 
distribution in the initial registration 
statement, or that plan may change over 
time. Accordingly, the registrant must 
undertake to file a post-effective 
amendment to reflect any new material 
information about the plan of 
distribution or any material change in 
the plan already described in the 
registration statement. 

Under the proposed provision, a 
change from an underwriting on a “best 
efforts” basis to any variety of “firm 
commitment” underwriting, for example, 
always would necessitate the filing of a 
post-effective amendment. Also, a 
registration statement containing no set 
plan of distribution or stating generally 
that securities would be sold in a variety 
of fashions could be declared effective; 
however, no sales could be made until 
the material aspects of the plan were 
filed as a post-effective amendment. *° 


(available January 17, 1973). These undertakings 
would be subsumed within the undertaking to file 
post-effective amendments to reflect fundamental 
changes. 

°° Nonetheless, if the registration statement 
contained a full description of several alternative 
methods of distribution, including the names of any 
underwriters required to be named, the method of 
compensating those underwriters and the method 
by which the offering price would be determined, so 
that the only missing information consisted of 
numerical details such as price and underwriting 
spread, a post-effective amendment would not be 
required pursuant to the undertaking. In such an 
instance, the registrant could sticker the prospéctus 
to reflect the final terms of the transaction. This 
situation might occur, for example, when a 
registrant generally intended to sell securities 
through an agent directly into the marketplace but 
wished to reserve the option to sell using other 
techniques, such as those envisioned by Rules 391 
and 392 of the New York Stock Exchange, Inc. In 
those situations, for example, it would be 
appropriate to indicate the purchase price from the 
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At the same time, as noted in the 
Guides Release,*! the plan of 
distribution for many types of shelf 
offerings ordinarily does not change 
over time and, therefore, can be 
disclosed adequately in advance of the 
actual transaction.®? In those situations, 
a post-effective amendment would not 
be necessary. 

In order to provide additional 
guidance to registrants, the undertaking 
makes clear that a post-effective 
amendment always is required to reflect 
the addition or deletion of a managing 
underwriter other than as a co- 
manager.* In using the term “managing 
underwriter,” the Commission is 
referring to that underwriter (or 
underwriters) who, by contract or 
otherwise, deals with the issuer, 
organizes the selling effort and 
represents any other underwriters in 
such matters as maintaining the records 
of the distribution, arranging the 
allotments of securities offered and 
arranging for appropriate stabilization 
activities, if any.*‘ If only one 
underwriter is involved in an offering, 
that entity also would be deemed to be 
the “managing underwriter” for 
purposes of this undertaking; also, if 
there were a small number of 
underwriters performing substantially 
the functions previously described, and 
if no one underwriter were acting for the 
other, each would be a “managing 
underwriter.” 

The Commission specifically requests 
comment on whether the term 


issuer (the equivalent of the underwriting spread) 
and the offering price in the prospectus:sticker. It 
must be emphasized, however, that a post-effective 
amendment ordinarily would be required where the 
registrant was unable to provide all other 
information about each offering plan, apart from 
price and spread. 

On the other hand, if, as is currently the case in 
many registration statements for secondary 
offerings, the sellers’ plan of distribution provides 
for sales of securities in ordinary brokerage 
transactions, no post-effective amendment would be 
required to name the broker-dealers used, even 
though such persons might be deemed to be 
statutory underwriters under the Securities Act. See 
discussion of treatment of statutory underwriters, 
infra. 

5'See 46 FR at 90 n. 86. 

‘2Fer example, shares are purchased through a 
dividend or interest plan at a price set in 
accordance with a predetermined formula. Also, a 
continuous offering of securities into an existing 
trading market at the current market price would 
require no further description if the agencies for sale 
and proposed method of sale were described fully 
in the initial registration statement. 

5° Thus, if one of two managing underwriters were 
deleted, or if a second manager were added to one 
already present, a post-effective amendment would 
not be required. Generally, the Commisson would 
expect that the addition or deletion of a co-manager 
or any other participating underwriter would be 
reflected in a sticker to the prospectus. 

See L. Loss, Securities Regulation at 167-70 (2d 
ed. 1961) 


“managing underwriter” is sufficiently 
clear based upon the above discussion 
or whether a definition should be 
included in Rule 462A or in Regulation C 
generally. If a definition is 
recommended, the Commission requests 
that the commentator submit a specific 
suggestion. 

Given the important role played by 
this category of underwriter, the 
Commission believes that a change in 
managing underwriter, other than the 
addition or deletion of a co-manager, 
would represent a material alteration to 
the proposed plan or distribution, even if 
the actual method of distribution 
remained the same. This information 
would be especially critical when the 
registrant changed from an underwritten 
offering to one made without the 
involvement of an underwriter, or vice 
versa.°© The undertaking to file a post- 
effective amendment (rather than a 
sticker to the prospectus) provides a 
formal mechanism to facilitate 
underwriter involvement with the 
registration statement when such a 
material change in the plan of 
distribution occurs. 

2. Exceptions to the Undertakings to 
File Post-Effective Amendments. It 
should be noted that the undertakings to 
file post-effective amendments are not 
in force under two sets of 
circumstances. The first exception 
applies to all issuers and the second is 
peculiar to registration statement filed 
on certain forms. 

First, the undertaking to file a post- 
effective amendment of any kind is 
operative only when offers or sales of 
securities are being made. Accordingly, 
there is no requirement that the 
registrant maintain a so-called 
“evergreen” prospectus irrespective of 
the existence of offers and sales of 
securities. For example, if securities to 
be issued upon the exercise of an optior. 
or warrant have been registered 
pursuant to proposed Rule 462A, and the 
market price of those securities is 
substantially below the exercise price so 
that exercise would not occur, the 
registrant need not update the 
registration statement. However, the 
Commission would expect any 


*The critical role played by underwriters in an 
offering of shelf-registered securities is further 
reflected in the addition to proposed Rule 462A of a 
requirement that at the market offerings of equity 
securities must be made through an underwriter or 
underwriters acting as principal(s) or agent(s) of the 
issuer and named in the prospectus. See discussion 
of at the market offerings, infra. 

‘Several commentators also raised issues 
regarding underwriters’ ability to verify information 
contained in a shelf registration statement to satisfy 
their due diligence obligation. Such concerns are 
discussed in securities Act Release No. 6335, supra. 
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registration to be cautious in 
determining that the duty to update had 
been suspended. 

The second exception to the duty to 
update occurs in the case of a 
registration statement filed upon 
proposed Form S-3 or existing Form S-8 
where the information required to be 
included in a post-effective amendment 
by the undertakings in proposed Item 
512(a)(1)(i) and (a)(1){ii) of Regulation S- 
K—prospectuses required by Section 
10(a)(3) of the Securities Act and 
fundamental changes in the information 
set forth in the registration statement— 
is instead contained in periodic reports 
filed under the Exchange Act and 
incorporated by reference in the 
registration statement.*’ The exception 
does not extend to the requirement to 
file a post-effective amendment to 
reflect material changes in the proposed 
plan of distribution.** Such information 
always must be reflected in the 
prospectus itself. 

This exception had been included in 
the original version of proposed Rule 
462A only insofar as it applied to 
proposed Form S-3 (then denominated 
Form A). The commentators generally 
approved of the provision but suggested 
that it be expanded to two other forms 
that utilize incorporation by reference of 
Exchange Act reports—Form S-8 and 
proposed Form S-2 (then called Form B). 
The Commission agrees that inclusion of 
Form S-8 in the exception is appropriate 
because Form S-8, like proposed Form 
S-3, incorporates by reference not only 
past Exchange Act reports but all such 
reports that are filed subsequent to the 
effective date of the registration 
statement.®? In contrast, proposed Form 
S-2 does not incorporate by reference 
those subsequent reports. Therefore, the 
duty to update cannot be satisfied by 
those documents that are incorporated 
by reference in proposed Form S-2; 
instead, post-effective amendments 
must be filed pursuant to the 
undertaking. 

One further change has been made 
concerning updating through 


57In the case of a financial statement appearing in 
a periodic report that is incorporated by reference 
into the registration statement, Rule 439 under the 
Securities Act [17 CFR 230.439] and the proposed 
amendments thereto assure that the requisite 
written consent of the i is 
furnished to the Commission. See the halide Cc 
Release. : 

58 Proposed Item 512(a)(1){iii) of Regulation S-K. 

5° The Commission is aware that the staff has 
taken a flexible position concerning the updating of 
information contained in Form S-8, and nothing in 
proposed Rule 462A is intended to alter those 
practices. See generally Securities Act Release Nos. 
6202 (April 2, 1980) [45 FR 23653] and 6281 (January 





incorporation by reference of Exchange 
Act reports. The original version of the 
provision as proposed stated that no 
post-effective amendment to a proposed 
Form S-3 (then Form A) registratior. 
statement need be filed if the 
information was contained in Exchange 
Act periodic reports incorporated by 
reference in the registration statement 
unless the information actually included 
in the prospectus contained a material 
misstatement of fact or omitted to state 
a material fact. In that case, the 
prospectus itself would have to be 
updated by post-effective amendment or 
sticker. This provision has been 
removed because it did no more than 
restate the issuer’s obligation not to use 
a prospectus that has been rendered 
materially false or misleading by events 
subsequent to the effective date of the 
registration statement. Furthermore, 
the issue is not unique to shelf 
registration but, rather, arises from the 
use of registration forms, such as Form 
S-8 and proposed Form S-3, which 
permit incorporation by reference of 
subsequently filed Exchange Act 
reports. 

C. Liabiliiy Protection Under the 
Securities Act. No commentators 
addressed the proposal that registrants 
must undertake that each post-effective 
amendment “shall be deemed to be a 
new registration statement relating to 
the securities offered therein and the 
offering of such securities at that time 
shall be deemed to be the initial bona 
fide offering thereof.” This undertaking 
reflects the Commission’s view of the 
law in this area and also the 
longstanding staff practice of requiring 
the inclusion of such an undertaking in 
many shelf registration statements. As 
noted in the Guides Release, it has been 
included as the third condition to the 
expanded use of shelf registration for 
reasons of clarification and certainty. 
This undertaking has been retained but 
has been moved to proposed Item 
512(a)(2) of Regulation S-K. 

D. Exemptions From the Rule. Rule 
462A, as proposed, did not apply to 
registration statements filed by 
investment companies registered under 
the Investment Company Act of 1940 
(1940 Act”) [15 U.S.C. 80a-1 et seq.]. As 


® See Section 12(2) of the Securities Act. . 

5! See Securities Act Release No. 6331, supra. 

®In addition, the Commission is now proposing 
to require that each registration statement upon 
proposed Form S-3 or Form S-8 contain an 
undertaking that each filing of the registrant's 
annual report pursuant to Section 13 or Section 
15(d) of the Exchange Act also shall be deemed to 
be a new registration statement and that the 
offering of such securities at that time shall be 





5, 1981) [46 FR 8446]; Letter re Crocker N 
Corporation (September 25, 1980}; Letter re Allis- 
Chalmers (March 20, 1961). 
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d the initial bona fide offering thereof. See 
proposed Item 512(b) of Regulation S-K in the 
PR 8 loti SK Dal 





indicated in the Guides Release, 
registered investment companies were 
exempted from the proposal in 
recognition of the specific provisions for 
continuous registration contained in the 
1940 Act. One commentator rightly 
observed that-those provisions apply 
only to securities issued by a face- 
amount company or redeemable 
securities issued by an open-end 
management company or unit 
investment trust.® Accordingly, 
proposed Rule 462A has been changed 
to exempt only registration statements 
filed by those entities. This amendment 
would continue to permit the use of a 
shelf registration statement for offerings 
of the securities of closed-end 
investment companies,“ as well as for 
offerings by business development 
companies.® 

The Guides Release also requested 
comment upon whether or not the 
proposal should apply to foreign 
governments and political subdivisions 
thereof. Although the commentators 
that addressed this issue saw no need to 
treat these issuers differently from 
domestic issuers, most were aware that 
the Commission had recently published 
as a release a staff interpretative letter 
setting forth procedures to be followed 
by foreign governmental issurers in 
using a shelf registration that differed 
somewhat from Rule 462A as proposed 


* Section 24(e) of the Investment Company Act of 
1940 [15 U.S.C. 80a-24(e)]. 

“Primary and secondary offerings by closed-end 
investment companies are registered on For. - N-2 
{17 CFR 239.14, 17 CFR 274.11a]. Although Form S- 
16 also can be used to register secondary offerings 
of such companies, closed-end investment 
companies would not be permitted to file on 
proposed S-3. See Securities Act Release No. 6331, 
supra. 

® The Small Business Investment Incentive Act of 
1980 [Pub. L. No. 96-477], inter alia, amended the 
1940 Act by establishing a new system of regulation 
for certain investment companies called “business 
development companies” (“BDCs")}. A BDC is 
defined as a domestic, closed-end company that is 
operated for the purpose of making investments in 
small and developing businesses and financially 
troubled businesses; that offers significant 
managerial assistance to its portfolio companies; 
and that has notified the Commission of its election 
to be subject to the system of regulation established 
by Section 55 through 65 of the 1940 Act. Such 
companies are required to comply with the periodic 
reporting requirements under the Exchange Act and 
are not registered as i tment companies. There 
currently is no specific Securities Act registration 
form for BDCs; however, the staff has requested that 
these companies register on Form N-2. Investment 
Company Act Release No. 11703 (March 26, 1981) 
[46 FR 19459]. 

See 46 FR at 90. These issuers register securities 
pursuant to Section 10{a)(2) of the Securities Act by 
filing a registration statement containing the 
information specified in Schedule B of the Securities 
Act, as well as additional statistical information 
required by the staff regarding the issuer, its 
country, economy and government. 
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and also as modified today.® In that 
release, the staff indicated that it 
viewed the procedures described therein 
as an experiment and that, after further 
experience, it might recommend that the 
Commission codify the interpretation in 
a rule. The Commission believes that the 
staff has not yet had sufficient 
experience with the use of shelf 
registration by foreign governments and 
political subdivisions thereof and that, 
at this time, proposed Rule 462A should 
not include these issuers. Instead, 
foreign governmental issuers may 
continue to use the procedures set forth 
in the staff interpretive letter. 


IV. At'The Market Offerings 


In the Guides Release, the 
Commission recognized that the 
adoption of proposed Rule 462A would 
expand for the first time the availability 
of shelf registration to certain kinds of 
primary offerings, particularly at the 
market offerings of equity secugjties, 
and that such offerings raise novel 
market and disclosure concerns. The 
Commission requested comment upon 
the advisability of limiting the 
availability of the Rule for such offerings 
and asked specifically whether at the 
market equity offerings should be 
limited to certain issuers which exceed 
the eligibility requirements for use of 
proposed Form A or should be limited to 
offerings that are sold by or through a 
broken-dealer or a limited, named group, 
as agent(s) or principal(s).® The 
Commission also asked a series of 
questions concerning the market 
implications of these forms of shelf 
offerings, particularly under the anti- 
manipulative provisions of the Exchange 
Act and the rules thereunder, Rules 10b- 
2, 10b-6 and 10b-7 [17CFR 240.10b-2, 
10b-6 and 10b-7].”° 


*" See Securities Act Release No. 6240 (September 
17,1980) [45 FR 61609}. In particular, the staff 
imposed certain additional prospectus-delivery 
requirements upon the registrant and limited the 
availability of the shelf registration to securities 
which the registrant proposed to sell in one year. 

**However, the above discussion does not affect 
the ability of foreign private issuers to utilize shelf 

istrati d under proposed Rule 462A 





wherever appropriate. 

46 FR at 90. 

The Commission specifically solicited comment 
on 

(1) whether and to what extent there is a potential 
for manipulation in connection with issuer sales in 
an at the market offering; 

(2) whether and to what extent any such 
manipulative potential would differ from that with 
respect to market transactions not involving the 
issuer; 

(3) whether any potential concerns could be 
adequately dealt with by disclosure of the plan of 
distribution and any resulting market overhang; 

(4) whether and what limitations, if any, should 
be imposed on at the market offerings on the basis 
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A. Requirement of Named Underwriters 


All commentators unanimously 
opposed any limitation on at the market 
offerings based upon outstanding float 
or value in the market or any limitation 
upon timing or amounts of sales, as had 
been suggested in the Guides Release. 
Commentators argued that such 
limitations were unnecessary, 
particularly in view of the issuer's 
incentive to preserve an orderly trading 
market in its securities. Most noted that 
such limitations would impair issuer 
flexibility in effecting sales of its 
securities pursuant to a shelf 
registration and that such flexibility is 
the issuer's primary reason for utilizing 
this offering technique.”' In addition, 
commentators argued that disclosure, 
including disclosure of the plan of 
distribution and any resultant market 
overhang, ” generally would constitute 
sufficient protection with respect to 
most manipulative concerns that might 
arise. 

Nonetheless, several commentators 
did recommend the imposition of certain 
conditions upon the availability of shelf 
registration for an at the market offering. 
Those conditions included requiring the 
presence of an underwriter or 
underwriters, as well as limiting the use 
of shelf registration to issuers eligible to 
use proposed Form S-3 or an even more 
select group, or to issuers who have 
complied with the reporting 
requirements of the Exchange Act for 
some minimum period of time. 

At this time, the Commission believes 
that the expansion of the availability of 
shelf registration for novel, at the 
market offerings of equity securities by 
the issuer must be made with due 
deliberation and concern for the effect 
of such offerings upon the public and the 
market place. The Commission agrees 
with the commentators that the 
involvement of an underwriter can e 
provide a desirable discipline upon such 
offerings of equity securities into an 
existing trading market.”* The presence 
of an underwriter also helps to ensure 
that complete accurate and current 


of outstanding value or float in the market for the 
securities; and 

(5) whether and what conditions, if any, should be 
imposed upon the timing and amounts of sales in an 
at the market offering. 

45 FR at 90. 

™ Commentators consistently pointed out that 
shelf registration provides issuers with the 
opportunity to take immediate advantage of 
increases in market price be selling securities 
without the delays that often aécompany the 
conventional registration process. 

™ These disclosure provisions are proposed in 
Items 508 and 201(a)(3) of Regulation S-~K 
respectively. See the Regulation S-K Release. 

7 Cf. In re Hazel Bishop Inc., 40 S.E.C. 718, 729-32 
(1961). 


disclosure is made to investors in the 
prospectus and that the prospectus 
delivery requirements of the Securities 
Act are met. The Commission also 
believes that the other limitations upon 
the availability of the proposed Rule, 
suggested in the Guides Release and by 
the commentators, are not necessary or 
appropriate at this time provided that an 
underwriter is directly involved in the 
offering. 

Accordingly, the Commission is 
proposing, in new subparagraph (a)(3) of 
proposed Rule 462A, that, in the case of 
a registration statement pertaining to a 
primary at the market offering of equity 
securities, those securities must be sold 
through an underwriter or underwriters, 
acting as principal(s) or agent(s) for the 
issuer, and such underwriter(s) must be 
named in the prospectus which is part of 
the registration statement.” The 
proposed subparagraph also defines an 
“at the market offering” as an offering of 
securities into an existing trading 
market for outstanding shares of the 
same class of securities at other than a 
fixed price on or through the facilities of 
a national securities exchange or to a 
market maker otherwise than on an 
exchange. 

Under proposed subparagraph (a)(3), 
a registration statement providing for an 
at the market offering of equity 
securities registered therein could be 
declared effective without a named 
underwriter or underwriters if such at 
the market offering would not begin 
immediately following the effective date 
of the registration statement. Offerings 
of securities under the registration 
statement could then by made without 
underwriter involvement, provided that 
such offerings were not made at the 
market. However, before any at the 
market offering of equity securities 
actually occurred, the registrant would 
have to enter into formal arrangements 
with at least one underwriter and would 


™ Registrants should be aware that, where the 
naming of one or more underwriters in the 
prospectus is required by proposed subparagraph ‘ 
(a)(3), at least one of those underwriters will be 
deemed to be a “managing underwriter” for 
purposes of the undertaking in proposed Item 
512(a)(1){iii) of Regulation S-K to file a post- 
effective amendment to reflect the addition or 
deletion of a managing underwriter other than as 4 
co-manager. 

In addition, proposed Section 508 of Regulation S- 
K sets forth required disclosure provisions 
concerning “priftcipal underwriters” of the issue. 
Rule 405(p) [17 CFR 230.405(p)] defines “principal 
underwriter” as any underwriter of the security that 
is in privity of contract with the issuer of that 
security. Any underwriting arrangement entered 
into to satisfy proposed subparagraph (a)(3) 
generally would cause the underwriter to be a 
“principal underwriter” subject to the disclosure 
requirements of proposed Section 508. 
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be required to file a post-effective 
amendment naming that underwriter.” 

Proposed subparagraph (a)(3) is 
limited to offerings of equity securities 
in recognition of the fact that debt 
securities are priced to a substantial 
extent according to interest rates and 
other factors. 


B. Treatment as Statutory Underwriter 


The question of what entities, whether 
or not named in the registration 
statement or in privity of contract with 
the registrant or selling security holder, 
meet the statutory definition of an 
“underwriter” is not unique to offerings 
of sheif-registered securities. ° However, 
several commentators observed that 
proposed Rule 462A, by permitting for 
the first time a direct distribution of 
securities by an issuer into an existing 
trading market over an extended period 
of time, raises the issue of underwriter 
status in a novel, unexplored situation.” 
These commentators particularly were 
concerned about the status of market 
professionals trading on the floor of a 
stock exchange, such as exchange 
specialists or exchange members, who 
might deal in securities that are 
registered for an at the market offering. 

In light of these comments, the 
Commission has examined the issues 
raised and tentatively has arrived at the 
following conclusions concerning the 
status of a market professional as an 
underwriter in an at the market offering 
of equity securities by an issuer under 
proposed Rule 462A. The Commission is 
publishing those views for the purpose 
of soliciting public comment on these 
important issues. 

The Commission believes that any 
market professional—a market maker, 
specialist, or ordinary broker-dealer— 
who purchases a registered security as 
principal from the registrant “ or who 


™ See proposed Item 512(a)(1){iii) of Regulation S- 
K 


*6 Section 2(11) of the Securities Act defines an 
underwriter as “any person who has purchased 
from an issuer with a view to, or offers or sells for 
an issuer in connection with, the distribution of any 
security. or participates or has a direct or indirect 
participation in any such underwriting, or 
participates or has a participation in the direct or 
indirect underwriting of any such undertaking.” 

7% Although the factors utilized to determine 
whether a person is an underwriter for purposes of 
the Securities Act are not the same as those used to 
determine whether one is an underwriter or 
otherwise a participant in a distribution for 
purposes of Rule 10b-6 under the Exchange Act [17 
CFR 20.10b-6], the commentators raised an 
analogous issue with respect to Rule 10b-6. It 
should be noted, however, that these issues are not 
novel. They have existed under both the Securities 
Act and the Exchange Act for some time in 
connection with secondary at the market offerings 
of securities. 

78 The Commission notes that Rule 113 of the New 
York Stock Exchange, Inc. prohibits purchases or 


Volume 23, No. 5, August 18, 1981 


sells that security for the registrant as 
agent ordinarily would be deemed a 
statutory underwriter under Section 
2(11) of the Securities Act even in the 
absence of a specific written agreement 
between the issuer and that market 
professional. Thus, the underwriter(s) 
required, under proposed subparagraph 
(a)(3) of the Rule, to be named in the 
prospectus for a primary at the market 
equity offering, and any other 
underwriter required to be named by 
proposed Item 508 of Regulation S-K,’*® 
would clearly be statutory 
underwriter(s). However, in a primary at 
the market offering of equity securities 
under the proposed Rule, any market 
professional that is not identified in the 
prospectus, that does not deal with the 
registrant, that purchases from or acts 
as agent only for persons other than the 
registrant in the purchase of the 
securities in the ordinary course of its 
business, and that doe not enter into any 
special arrangements with or receive 
any special compensation ® for effecting 
the transaction from the issuer or any 
underwriter of the offering ordinarily 
would not be viewed as an underwriter 
of those securities. 

Accordingly, an exchange member or 
specialist effecting a transaction in the 
shelf-registered security with an 
underwriter who is in privity with the 
registrant generally would not be 
deemed to be an underwriter if the 
member or specialist performed its usual 
functions and had not entered into any 
special selling arrangements with the 
registrant or the underwriter. The same 
would be true in the case of an over-the- 
counter market maker who did not buy 
from the registrant. In a similar vein, a 
broker-dealer could solicit buy orders 
from its customers for a security subject 
to such a shelf registration statement 
without being deemed an underwriter of 
that security upon executing the trade, 
as long as such broker-dealer limited 
itself to its ordinary business activities 
and had no special arrangements with 
the underwriters or issuer. 


C. Application of the Anti-Manipulative 
Rules 


The commentators generally agreed 
that continuous at the market offerings 
might raise manipulative concerns. In 
their view, however, these concerns are 
no different than those that may arise in 
connection with similar secondary 


sales of securities by the specialtst directly from or 
to the issuer of that security. 

79 See the Regulation S-K Release. 

*° Section 2(11) of the Securities Act provides that 
the term “underwriter” does not include “a person 
whose interest is limited to a commission from an 
underwriter or dealer not in excess of the usual and 
customary distributors’ or sellers’ commission.” 


offerings. The commentators stated that 
generally it would be in the best 
interests of the issuer, and of any 
broker-dealer acting with, or on behalf 
of, the issuer, not to disrupt orderly 
market proces¢es in connection with 
these types of p:imary offerings. 

The Commission does not at this time 
perceive a need for special rules to 
prevent manipulation in connection with 
at the market shelf offerings. The current 
framework of substantive anti- 
manipulative rules, together with the 
existing disclosure requirements, 
appears to provide sufficient protection 
against market abuses. *’ However, as 
indicated earlier, in view of the novel 
issues which are posed by primary at 
the market shelf offerings, the 
Commission will monitor offerings 
pursuant to proposed Rule 462A, if it is 
adopted, and will consider further 
measures if they prove necessary. 

In addition to responding to general 
manipulative concerns under the 
Exchange Act and addressing potential 
limitations on primary at the market 
offerings, many commentators raised 
specific questions concerning the 
applicability of Rule 10b-6 to these 
offerings. * 

Some commentators were concerned 
that Rule 10b-6, and present staff 
interpretations of certain of its 
provisions, would interfere unduly with 
at the market offerings permitted by 


5‘ The existing regulatory framework includes 
rules adopted both by the Commission and the self- 
regulatory organizations. The Commission is 
especially interested in receiving comment from the 
national securities exchanges and other self- 
regulatory organizations concerning the impact that 
shelf-registered primary at the market offerings 
might have on existing exchange and over-the- 
counter markets. In particular, the Commission 
requests comment on whether the adoption of 
proposed Rule 462A would necessitate revisions to 
existing rules and practices imposed on members 
and member firms or to disclosure and other 
requirements currently imposed on issuers, e.g., 
through listing standards of stock exchanges and for 
the National Association of Securities Dealers 
Automated Quotation System 

*? Rule 10b-6 provides in relevant part: 

{a) It shall constitute a “ ipulative or decepti 
device or contrivance” as used in Section 10({b) of 
the Act for any person, 

(1) who is an underwriter or prospective 
underwriter in a particular distribution of securities, 
or 

(2) who is the issuer or other person on whose 
behalf such a distribution is being made, or 

(3) who is a broker, dealer, or other person who 
has agreed to participate or is participating in such 
a distribution, 4 

directly, or indirectly, * * * either alone or with 
one or more persons, to bid for or purchase for any 
account in which he has a beneficial interest, any 
security which is the subject of such distribution, or 
any security of the same class and series, or any 
right to purchase any such security, or to attempt to 
induce any person to purchase any such security or 
right until after he has completed his participation 
in such distribution. 
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proposed Rule 462A. In particular, they 
argued that the application of Rule 10b- 
6 would inhibit the participation of 
various market professionals in the 
offerings and, therefore, that Rule 10b-6 
should be amended to clarify the 
obligations of underwriters and other 
participants in a shelf-registered 
primary offering. Other commentators, 
however, noted that existing 
interpretations of Rule 10b-6 could be 
applied to at the market offerings 
without undue burden but suggested 
that the Commission clarify the Rule’s 
applicability to various situations that 
might arise that would be peculiar to a 
primary shelf offering. 

If proposed Rule 462A is adopted, the 
Commission believes that the 
application of existing interpretations of 
Rule 10b-6 will not interfere unduly with 
at the market offerings by issuers. To 
the extent that these offerings may raise 
novel questions under Rule 10b-6 
concerning the permissible scope of 
market activity by participants during 
such an offering, the Commission 
believes that it will be possible, either 
on a case-by-case basis, by 
interpretative release, or by amendment 
to the Rule, to facilitate such offerings in 
conformity with the anti-manipulative 
purposes of Rule 10b-6. 

Several commentators suggested that 
the Commission define the term 
“distribution” for purposes of Rule 10b- 
6, particularly in the context of a shelf- 
registered offering. The Commission 
believes that the criteria traditionally 
utilized in determining whether a 
distribution exists appear to be equally 
televant to primary shelf offerings on an 
at the market basis.®* Under those 
criteria the issuer generally would be 
engaged in a distribution for purposes of 
Rule 10b-6 from the time it made the 
initial decision to go forward with the 
offering. Thus, commencing at or before 


®In Collins Securities Corporation, Securities 
Excurities Exchange Act Release No. 11766 
(October 23, 1975), 8 SEC Docket 250, the 
Commission stated: 

Rule 10b-6 * * * is designed to prevent 
manipulation in the markets. To that end. it 
precludes a person from buying stock in the market 
when he is at the same time participating in an 
offering of securities which is of such a nature as to 
give rise to a temptation on the part of that person 
to purchase for manipulative purposes. The term 
distribution in Rule 10b-6 should therefore be 
interpreted to identify situations where that 
temptation may be present. Our opinion in Bruns 
Nordeman attempted to define distribution so as to 
identify such circumstances. 

8 SEC Docket at 256. The Commission said in 
Bruns Nordeman & Company, 40 S.E.C 652 (1961), 
that a distribution for purposes of Rule 10b-6 is to 
be distinguished from ordinary trading transactions 
and other normal conduct of a securities busi 


the filing of a shelf registration 
statement, the issuer and its affiliates 
ordinarily would be prohibited from 
bidding for or purchasing the security 
that is the subject of the distribution, 
any security of the same class and 
series, or any right to purchase any such 
security, unless the bid or purchase was 
specifically excepted or exempted from 
the Rule.** However, the Commission 
recognizes that, in the context of a shelf 
registration for an offering or offerings 
to be made in the future, including a 
registration statement that permits a 
variety of selling alternatives and efforts 
in the issuer's discretion, it may be 
argued, depending on the facts, that no 
decision to offer occurs until a time after 
the filing of the registration statement. 
The Commission specifically solicits 
comment on when a distribution should 
be deemed to commence for purposes of 
Rule 10b-6 in connection with a shelf 
registration statement pursuant to 
proposed Rule 462A. 

The Commission also is aware that 
there may be periods of time during the 
life of a shelf registration when the 
issuer has determined neither to engage 
in any selling efforts nor to make any 
sales of the securities registered.* 
During those periods of time, it may be 
appropriate to permit issuers and their 
affiliates to make purchases of the 
issuer's securities by exemptions from 
Rule 10b-6. The Commission solicits 
comment on what kinds of conditions 
should be imposed on such purchases. * 

In addition, whenever the issuer 
makes any arrangements with any 
broker-dealer to participate in the 
offering of the securities registered on 
the shelf (e.g., as selling agent), that 
broker-dealer would become a 
participant in the distribution from the 


®* See Rule 10b-6(a)}{3) and (g). 

**The Commission solicits comment on how and 
under what circumstances an issuer would 
determine to suspend all selling efforts of shelf- 
registered securities and whether a press release or 
other public announcement of such a suspension 
should be required as a condition of,exempting 
purchases from Rule 10b-6 while the offering is 
suspended. 

**The exemption could be conditioned on 
compliance with the limitations of proposed Rule 
13e-2 (as proposed in Securities Act Release No. 
6248 (October 17, 1980) [45 FR 70890]), if adopted, or 
with the similar requirements set forth in Appendix 
C (2 Fed. Sec. L. Rep. (CCH) 922,726). In addition, 
the exemption might require a “cooling off" period 
(e.g., ten business days) after cessation of purch 


time it agreed to participate, *’ and it 
would be subject to the prohibitions of 
the Rule.** That broker-dealer would 
have completed its participation in the 
distribution when its agreement with the 
issuer terminated or when it had sold all 
securities it had agreed to offer or sell, 
whichever occurred later. Nevertheless, 
it may be appropriate for a broker- 
dealer that has a continuing agreement 
with the issuer to participate in the 
shelf-registered offering of securities to 
bid for or purchase securities during 
periods in which all sales and selling | 
efforts had been suspended. © 

A major subject addressed by the 
commentators was the potential liability 
under Rule 10b-6 of market makers, 
block positioners or specialists who, 
without any prior arrangements with the 
issuer, bought shelf-registered securities 
either directly from the issuer or from a 
broker-dealer, or a group of broker- 
dealers, acting for the issuer either as 
agent or principal. Some commentators 


®’Of course, under existing interpretations of Rule 
10b-6, if a broker-dealer agreed to participate in an 
offering of securities prior to its commencement, the 
broker-dealer would not be required to cease ‘ 
bidding for or purchasing the security being offered 
until the later of ten days before the proposed 
commencement date of the offering or the time it 
agreed to participate. See Rule 10b-6(a)({3)(xi). 

**A broker-dealer that has an agreement or 
understanding with the issuer to participate in an 
offering of this kind may have the incentive to make 
purchases in order to facilitate the distribution. Of 
course, such broker-dealers could effect 

ions that were pted from Rule 10b-8. 
See Rule 10b-6(a)(3). 

One commentator suggested that a broker-dealer 
that is named in a registration statement should not 
be deemed in all cases to be a participant in the 
issuer's distribution. The fact that such broker- 
dealer has already been chosen by the issuer, 
however, implies at the very least some agreement 
to sell the issuer's securities even though such sales, 
or the broker-dealer’s participation, may be at a 
future date. 

A broker dealer with no continuing agreement 
with the issuer but which the issuer invites, at any 
one time, to participate in selling as agent or 
principal securities that are shelf-registered would 
be subject to the prohibitions of Rule 10b-6 at the 
time it agreed to participate in the distribution. The 
Commission notes that this position does not differ 
in any way from that taken in more conventional 
underwritten offerings in determining when an 
underwriter, selling dealer or other participant has 
become involved in a distribution for purposes of 
Rule 10b-6. 

*° As in the case of issuer purchases during this 
period, purchases by the broker-dealer ordinarily 
could be effected only p t to an ex 
from Rule 10b-6. Such an exemption again might be 
conditioned on a “cooling off” period of, possibly, 











and prior to the recommencement of sales of shelf- 
registered securities. The Commission solicits 
comment on (i) whether a ten business day or other 
period i is appropriate in all or any circumstances, (ii) 
the of prop Rule 13e-2 or 








on the basis of the magnitude of the offering and 
particularly on the basis of the selling efforts and 
selling methods utilized. 40 S.E.C. at 660 
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Appendix C would be appropriate or too stringent 
in this context, and (iii) whether purchases by 
affiliates of the issuer should be treated differently 
from purchases by the issuer. 


ten busi days after cessation of purchases and 
prior to the recommencement of any sales of shell- 
registered securities. The Commission solicits 
specific comment on what period is appropriate and 
whether any exemptive relief for tyansactions to be 
effected by such a broker-dealer should be 
conditioned on any other limitations, such as 
limitations analogous to those contained in 

App C or proposed Rule 13e-2. See n. 86, 
supra. 
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correctly understood the staff's present 
interpretive position under Rule 10b-6 to 
be that such market makers, block 
positioners or specialists are not 
automatically deemed to be participants 
in the issuer's distribution and, 
therefore, are not subject to Rule 10b-6 
solely because they purchase securities 
from the issuer or broker-dealers acting 
for the issuer. Nevertheless, they noted 
that certain staff interpretive letters do 
not accord with this position and have 
never been formally rescinded.® These 
commentators suggested that a clear 
statement on the applicability of Rule 
10b-6 to market professionals who 
purchase securities in connection with a 
primary shelf offering is necessary.” 

The staff takes the position that, for 
purposes of Rule 10b-6, a market 
professional who does not have any 
prior agreement or understanding with 
the issuer should not be deemed to be a 
participant in the issuer's distribution 
pursuant to a shelf registration 
statement solely because it purchases, 
in the ordinary course of its business, 
securities that are registered on the shelf 
and are offered by the issuer or a 
broker-dealer acting for the issuer. 
Nevertheless, the Commission cautions 
such market professionals to examine 
carefully the manner in which they 
intend to dispose of those sercurities 
once they have purchased them against 
the traditional indicia of a Rule 10b-6 
distribution in order to determine 
whether their resales might consitute a 
separate distribution for purposes of 
Rule 10b-6. 

It is anticipated that, if proposed Rule 
462A is adopted, issuers may choose to 
raise capital through a combination of 
conventional fixed price offerings and 
shelf-registered offerings. One 
commentator raised certain concerns 
with respect to the coordination of shelf- 
registered at the market offerings with 
separately registered conventional fixed 
price offerings. As a practical matter, it 
is doubtful that sales at the market 
pursuant to a shelf registration 
statement would be made at the same 
time that the issuer or its underwriters 
were engaged in a fixed price 
underwriting. Such sales might have a 
depressing effect on the market price of 
the security and, consequently, might 
adversely affect the pricing of the fixed 
price offering. Nevertheless, during 


® See, e.g., Letter re Victory Markets (September 
21, 1972) and Letter re Continental Coffee (March 3, 
1972). ‘ ; 

%' Commentators recognized, however, that the 
market maker or block positioner, even if not a 
participant in the issuer's distribution, might be 
involved in a separate distribution for purposes of 
Rule 10b-6 depending on how it disposed of the 
securities it had acquired. 
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times when the shelf registration 
statement is effective, but sales 
pursuant to it have been formally 
suspended, issuers may determine to go 
forward with conventional offerings. 
Under those circumstances, careful 
coordination would be necessary to 
avoid possible problems that may arise 
under Rules 10b-6 and 10b-7.* In order 
to eliminate those problems, it may be 
appropriate for the Commission to 
prohibit all sales or selling efforts in 
connection with an at the market shelf 
offering during the pendency of a fixed 
price offering until the end of a ten 
business day (or other) period after all 
stabilizing purchases in connection with 
the fixed price offering have ended or 
purchases to cover a syndicate short 
position have been completed. The 
Commission solicits specific comment 
on how an issuer and broker-dealers 
acting on behalf of an issuer could 
coordinate any fixed price offerings with 
a shelf-registered offering that 
contemplates sales at the market. 
Another commentator raised the point 
that, because Rule 10b-6 prohibits 
inducements to purchase the security 
being distributed, broker-dealers who 
are deemed to be participants in a shelf- 
registered distribution of securities of a 
particular issuer would not be able to 
distribute any research concerning that 
issuer for as long as they continued to 
be participants in the distribution. This 
commentator argued that such an 
interpretation would interfere unduly 
with the duty of a broker-dealer to 
provide updated research to customers 
concerning issuers the broker-dealer 
previously had recommended. The 
Commission believes that present staff 
interpretations under Rule 10b-6 
concerning research reports by 
participants in a distribution of 
securities would be equally applicable 
in the context of shelf-registered 
offerings. Generally, the staff has taken 
the position that research reports 
complying with Rule 139 under the 
Securities Act [17 CFR 230.139] ** do not 
constitute prohibited inducements to 
purchase under Rule 10b-6. Thus, 


* For example, although Rule 10b-6 does not 
prohibit concurrent distributions, sales at the 
market under certain circumstances might 
constitute inducements to purchase securities being 
distributed in a conventional offering, in violation of 
Rule 10b-6. Similarly, stabilization of a fixed price 
offering pursuant to Rule 10b-7 might be deemed to 
constitute impermissible stabilization of an at the 
market offering in certain cases. See Rule 10b-7(g). 

* Under Rule 139, the distribution or publication 
by a dealer of certain types of information, opinions 
or recommendations concerning an issuer are 
d d not to titute an offer for sale or offer to 
sell securities of that issuer, for purposes of Sections 
2(10) and 5{c) of the Securities Act, even if the 
dealer is participating in an underwritten offering of 
the issuer's securities. 





broker-dealers with a continuing 
agreement to participate in a shelf- 
registered offering generally would be 
able to distribute research which did not 
contain specific recommendations with 
respect to that issuer. If a broker-dealer 
did not have a continuing agreement 
with the issuer, but participated in the 
offering in a limited capacity, such as in 
connection with a single block 
transaction off the shelf, it would have 
to refrain from further dissemination of 
any specific recommendation that it had 
issued prior to being invited to 
participate in the distribution or from 
issuing further recommendations, until 
its participation in the distribution 
ended. 

Finally, one commentator suggested 
that the staff consider expanding its 
interpretive position under Rule 10b-6 
with respect to bids for or purchases of 
debt securities by participants in a 
distribution of a security of the same 
class and series, particularly in the 
context of a shelf registration of debt 
securities to be offered over a period of 
time at different interest rates and 
maturity dates.** The Commission 
solicits specific comment on whether the 
staff interpretive position should be 
expanded, how it could be expanded, 
and what type of further limitations, if 
any, would be appropriate. 


V. Request for Comment 


Any interested persons wishing to 
submit written comments upon proposed 
Rule 462A and the related undertakings 
proposed in Item 512(a) of Regulation S- 
K, as well as on other matters discussed 
in the Release or which might have an 
impact on the proposals contained 
herein, are requested to do so. The 
Commission also requests comment 
concerning possible revisions or 
amendments to any other rules under 
the Securities Act, such as those relating 
to the delivery of a statutory 
prospectus, * that may be necessary or 
appropriate to further the objectives of 
proposed Rule 462A. 

The Commission also solicits 
comment as to whether the proposals 
would have an adverse effect on 
competition or would impose a burden 


’ on competition that is not necessary or 


appropriate in furtherance of the 


* See Letter re American Telephone and 
Telegraph Company (February 26, 1975), in which 
the Division of Market Regulation stated that it 
would not recommend that the Commission take 
enforcement action under Rule 10b-6 if dealers 
participating in a distribution of debt securities of 
an issuer bid for or purchased other outstanding 
debt securities of the same issuer so long as certain 
conditions were met. 

% See, e.g., Rules 153 and 174 under the Securities 
Act [17 CFR 230.153 and 230.174]. 
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purposes of the Securities Act and the 
Exchange Act. 


VI. Text of Proposals 


In accordance with the foregoing. it is 
proposed to amend Title 17, Chapter II, 
of the Code of Federal Regulations as 
follows: 


PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 


1. By adding § 230.462a to read as 
follows: 


§ 230.462a Delayed or continuous offering 
and sale of securities. 

(a) Securities may be registered for an 
offering to be made on a continuous or 
delayed basis in the future, Provided 
That 

(1) The registration statement pertains 
to: 

(i) Securities in an amount which. at 
the time the registration statement 
becomes effective, is reasonably 
expected to be offered and sold within 
two years from the initial effective date 
of the registration statement by or on 
behalf of the registrant, a subsidiary of 
the registrant of a person of which the 
registrant is a subsidiary; or 

(ii) Securities which are to be offered 
or sold solely by or on behalf of a 
person or persons other than the 
registrant, a subsidiary of the registrant 
or a person of which the registrant is a 
subsidiary; or 

(iii) Securities which are to be offered 
and sold pursuant to a dividend or 
interest reinvestment plan or an 
employee benefit plan of the registrant; 
or 

(iv) Securities which are to be issued 
upon the exercise of outstanding 
options, warrants or rights; or 

(v) Securities which are to be issued 
upon conversion of other outstanding 
securities; or 

(vi) Securities which are pledged as 
collateral; or 

(vii) Securities which are registered on 
Form S-12 [17 CFR 239.19] or Form C-3 
[17 CFR 239.5]. 

(2) The registrant furnishes the 
undertakings required by Item 512(a) of 
Regulation S-K [17 CFR 229.512(a)]. 

(3) In the case of a registration 
statement pertaining to ap at the market 
offering of equity securities by or on 
behalf of the registrant, the securities so 
registered must be sold through an 
underwriter or underwriters, acting as 
principal(s) or as agent(s) for the issuer, 
and the underwriter or underwriters 
must be named in the prospectus which 
is part of the registration statement. As 
used in this paragraph, the term “at the 
market offering” means an offering of 
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securities into an existing trading 
market for outstanding shares of the 
same class at other than a fixed price on 
or through the facilities of a national 
securities exchange or to a market 
maker otherwise than on an exchange. 

(b) This section shall not apply to any 
registration statement pertaining to 
securities issued by a face-amount 
certificate company or redeemable 
securities issued by an open-end 
management company or unit 
investment trust under the Investment 
Company Act of 1940 or any registration 
statement filed by any foreign 
government. 


PART 229—STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER SECURITIES ACT OF 1933 
AND SECURITIES EXCHANGE ACT OF 
1934—REGULATION S-K 


2. By adding paragraph (a) to Item 512 
of § 229.500 to read as follows: 


§ 229.500 Registration statement and 
prospectus provisions. 

Item 512. Undertakings. 

Include each of the following 
undertakings that is applicable to the 
offering being registered. 

(a) Rule 462A Offerings. Include the 
following if the securities are registered 
pursuant to Rule 462A under the 
Securities Act [17 CFR 230.462a]: 

The undersigned registrant hereby 
undertakes: 

(1) To file, during any period in which 
offers or sales are being made, a post- 
effective amendment to this registration 
statement: 

(i) To include any prospectus required 
by section 10(a)(3) of the Securities Act 
of 1933; 

(ii) To reflect inthe prospectus any 
facts or events arising after the effective 
date of the registration statement (or the 
most recent post-effective amendment 
thereof) which, individually or in the 
aggregate, represent a fundamental 
change in the information set forth in the 
registration statement; 

(iii) To include any material 
information with respect to the plan of 
distribution not previously disclosed in 
the registration statement or any 
material change to such information in 
the registration statement, including (but 
not limited to) any addition or deletion 
of a managing underwriter other than as 
a comanager; 

Provided, however, That paragraphs 
(a)(1)(i) and (a)(1)(ii) do not apply if the 
registration statement is on Form S-3 [17 
CFR 239.13] or Form S-8 [17 CFR 
239.16b], and the information required to 
be included in a post-effective 
amendment by those paragraphs is 


contained in periodic reports filed by the 
registrant pursuant to section 13 or 
section 15(d) of the Securities Exchange 
Act of 1934 that are incorporated by 
reference in the registration statement. 

(2) That, for the purpose of 
determining any liability under the 
Securities Act of 1933, each such post- 
effective amendment shall be deemed to 
be a new registration statement relating 
to the securities offered therein, and the 
offering of such securities at that time 
shall be deemed to be the initial bona 
fide offering thereof. 

(3) To remove from registration by 
means of a post-effective amendment 
any of the securities being registered 
which remain unsold at the termination 
of the offering. 


VII. Statutory Authority 


This rulemaking is being promulgated 
pursuant to Section 7, 10 and 19(a) of the 
Securities Act [15 U.S.C. 77g, 77j and 
77s(a)}. 

By the Commission. 

George A. Fitzsimmons, 
Secretary. 
August 6, 1981. 


Regulatory Flexibility Act Certification 


I, John S.R. Shad, Chairman of the 
Securities and Exchange Commission, hereby 
certify, pursuant to 5 U.S.C. 605(b), that the 
proposed rulemaking published in Securities 
Act Release No. 6334 (August 6, 1981), 
“Delayed or Continuous Offering or Sale of 
Securities,” will not, if promulgated, have a 
significant economic impact on a substantial 
number of small entities for the following 
reasons. Although the proposed Rule would, 
by its terms, permit all registrants (including 
small entities) to use its procedures to 
conduct certain offerings which heretofore 
had been prohibited under the Securities Act, 


- the types of offerings permitted by the 


proposed Rule ordinarily would not be 
utilized by small entities. Unlike larger 
issuers which have a constant need to raise 
additional capital, small entities generally 
make public offerings at a specific time and 
for a specific purpose and do not regularly 
enter the public markets on a continuous 
basis. Therefore, it is anticipated that the 
proposed Rule will not have a significant 
effect upon small entities because, generally, 
it will not be used by such entities. 


Dated: August 6, 1981. 


John S.R. Shad, 
Chairman. 


(FR Doc. 81-23441 Filed 8-13-81; 12:56 piu, 
BILLING CODE 8010-01-M 
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17 CFR Part 230 


(Release No. 33-6335, 34-18011, IC-11889, 
Fite No. S7-897] 


Circumstances Affecting the 
Determination of What Constitutes 
Reasonable Investigation and 
Reasonable Grounds for Belief Under 
Section 11 of the Securities Act 


Treatment of Information Incorporated 
by Reference into Registration 
Statements 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Proposed rules. 


sumMARY: The Commission is 
publishing for comment a proposed rule 
identifying certain circumstances 
bearing upon the reasonableness of the 
investigation conducted to discharge 
one’s obligation under Section 11(b) of 
the Securities Act of 1933 and upon 
what constitutes reasonable grounds for 
belief under that Section. The 
Commission also is soliciting further 
comment on a proposed rule relating to 
the effective date of information 
incorporated by reference into a 
registration statement, as well as a 
proposed rule regarding the effect of any 
statement in a registration statement 
modifying or superseding a statement in 
a document incorporated by reference. 
These three rules are being proposed 
as part of the Commission's 
comprehensive program to integrate the 
disclosure requirements of the Securities 
Act and the Securities Exchange Act of 
1934. The proposals relate to the 
concerns expressed by some members 
of the financial community regarding the 
ability of underwriters and others to 
undertake a reasonable investigation 
with respect to the adequacy of the 
information incorporated by reference 
from periodic reports filed under the 
Exchange Act into the short form 
registration statements utilized in an 
integrated disclosure system. 
DATE: Comments must be received on or 
before October 30, 1981. 
ADDRESSES: Comments should be 
submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, 
D.C. 20549. Comment letters should refer 
to File No. S7-897. All comments 
received will be available for public 
inspection and copying. at the 
Commission's Public Reference Room, 
1100 L Street, N.W., emngen. D.C. 
20549. 
FOR FURTHER INFORMATION CONTACT: 
Gregory H. Mathews, Office of 
Disclosure Policy, Division of 
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Corporation Finance, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549 
at (202) 272-2589. 

SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission is 
proposing for comment Rule 176 (17 CFR 
230.176) under the Securities Act of 1933 
(“Securities Act”) (15 U.S.C. 77a et seq.)}. 
The proposed rule, which would codify 
Section 1704(g) of the American Law 
Institute’s proposed Federal Securities 
Code (the “Code”), is intended to make 
explicit what circumstances may bear 
upon the determination of what 
constitutes a reasonable investigation 
and reasonable ground for belief as 
these terms are used in Section 11(b) of 
the Securities Act. 

In addition, the Commission is 
republishing as part of Regulation C 
under the Securities Act (17 CFR 230.400 
through 230.494) prior proposals ' 
regarding the effective date of 
documents incorporated by reference 
and the legal effect of modifying or 
superseding statements in a registration 
statement. Specifically, proposed Rule 
412 (17 CFR 230.412) [Effective Date of 
Certain Documents Incorporated by 
Reference] would provide that the 
effective date of a document, 
incorporated by reference in a 
registration statement for purposes of 
Section 11(a) of the Securities Act is the 
date of the initial filing of such 
document with the Commission. 
Proposed Rule 418 (17 CFR 230.418) 
[Modified or superseded documents} 
would: (1) deem a statement contained 
in a document incorporated by reference 
to be modified or superseded to the 
extent that it has been modified o 
replaced by a statement codtaind in the 
prospectus or in any other subsequently 
filed document incorporated by 
reference; (2) provide that the making of 
a modifying or superseding statement 
shall not be deemed an admission that 
the modified or superseded statement 
constituted a violation of the federal 
securities laws, and (3) provide that any 
statement so modified or superseded 
shall not be deemed in its prior form to 
constitute a part of the registration 
statement or prospectus for purposes of 
the Act. 

These three rules are being proposed 
as part of the Commission’s 
comprehensive program to integrate the 
disclosure requirements of the Securities 
Act and the Securities Exchange Act of 
1934 (“Exchange Act”) (15 U.S.C. 78a et 
seq.). The proposals relate to the 
concerns expressed by some members 


' See Securities Act Release No. 6235 (September 
2, 1980) [45 FR 63693] and Securities Act Release 
No. 5998 (November 17, 1978) [43 FR 56053]. 


of the financial community regarding the 
ability of underwriters and others to 
undertake a reasonable investigation 
with respect to the adequacy of the 
information incorporated by reference 
from periodic reports filed under the 
Exchange Act into the short form 
registration statements utilized in an 
integrated disclosure system. 

The Commission today also has 
published for comment in separate 
releases several other rulemaking 
proposals. These proposals include: (1) a 
three tier system for the registration of 
securities, Forms S—1, S-2 and S-3 
(originally denominated for comment 
purposes as Forms A, B and C);? (2) 
expansion of Regulation S-K (17 CFR 
229.001 et seq.) to include additional 
disclosure items and the rescission of 
the Guides for the Preparation and Filing 
of Registration Statements and Reports 
(“Guides”), other than Guides relating to 
specific industries, thereby completing 
the Commission's “sunset” review of the 
Guides;* (3) amendments to simplify 
and clarify procedural requirements, 
thereby commencing the Commission's 
“sunset” review of Regulation C;* (4) a 
new rule governing registration of 
securities to be sold in a continuous or 
delayed offering;* (5) a statement of the 
Commission's policy with respect to the 
disclosure of security ratings;* and (6) 
amendments to other Securities Act 
registration forms ’ and certain 
Exchange Act forms and schedules ° to 
incorporate the new Regulation S-K 
provisions and make other changes. 
These proposals represent the next 
major step in the Commission's efforts 
to achieve a simplified and integrated 
disclosure system under the Securities 
Act and the Exchange Act; as well as 
the continuation of the Commission's 
“sunset” review of all existing rules and 
regulations relating to disclosure. 


I. Background 


The Securities Act and the Exchange 
Act, as originally enacted, served 
different functions. The Securities Act 


2Securities Act Release No. 6331 (August.6, 1981), 
as originally proposed in Securities Act Release No. 
6235 (September 2, 1980) [45 FR 63693} (the “ABC 
Release”). 

3 Securities Act Release No. 6332 (August 6, 1981} 
(the “Regulation S-K Release”) as originally 
proposed in Securities Act Release No. 6276 
(December 23, 1980) [46 FR 78] (the “Guides 
Release”). 

‘Securities Act Release No. 6333 (August 6, 1981) 
(the “Regulation C Release”). 

5 Securities Act Release No. 6334 (August 6, 1981). 
Originally proposed as part of Securities Act 
Release No: 6276 (December 23, 1980) [46 FR 78}. 

®Securities Act Release No. 6336 (August 6, 1961). 

7Securities Act Release No. 6337 (August 6, 1961). 

® Securities Exchange Act Release No. 18014 
(August 6, 1981). 
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was adopted to prevent fraud and to 
assure “full and fair disclosure of the 
character of securities” sold to the 
public.® The Exchange Act was devised 
to regulate the brokers and dealers who 
sell securities and the markets in which 
investors continually trade the securities 
previously issued to the public. The 
disclosure provisions of the Securities 
Act were triggered-only by a public 
offering and related to the offering and 
the condition of the issuer at that time. 
The disclosure provisions of the 
Exchange Act required, inter alia, that 
issuers periodically make available up- 
to-date information about each class of 
securities listed for trading on a stock 
exchange, whether or not securities 
actually were being sold to the public. '° 
Subsequent amendments td the 
Exchange Act '! expanded the 
application of these continuous 
requirements to all listed and unlisted 
issuers with over $1 million in assets 
and a class of securities held of record 
by at least 500 persons. 

Prior to 1964, the transaction-based 
disclosure system of the Securities Act 
and the continuous disclosure system of 
the Exchange Act operated 
independently of each other. Issuers, 
underwriters, accountants and others 
spent much time and effort preparing the 
lengthy registration statement, including 
the prospectus, required by the 
Securities Act. Information had to be set 
forth in that registration statement even 
if it had been disclosed previously in a 
periodic report filed by the issuer 
pursuant to the Exchange Act. 
Commentators noted the needless 
duplication and overlap resulting from 
this situation, '* and in 1967 the 
Commission responded by adopting a 
new short form of registration, Form S-7 
(17 CFR 239.26), '* which permitted 
certain seasoned registrants to rely upon 
information reported under the 
Exchange Act to satisfy partially the 
information requirements of the 
registration statement. ** 

Another major step toward better 
coordination of the two disclosure 
systems occurred in 1970 when the 


°HLR. No. 152, 73d Cong., ist Sess. 24 (1933). 

‘© These provisions sought to overcome the 
obstacles ed by the exchanges in 
“securing proper information for the investor.” H.R. 
No. 1383, 73d Cong., 2d Session 13 (1934). 

"' Primarily the addition of Section 15(d) in 1936 
and Section 12(g) in 1964. 

"2 See, e.g., Cohen, “ ‘Truth in Securities’ 
Revisited,” 79 Harv. L. Rev. 1340, 1341 (1966). 

3 Securities Act Release No. 4886 (November 26, 
1967) [32 FR 17933}. 

“Form S-7 was amended in 1976 to substantially 
broaden the number of eligible issuers in and the 
types to transactions for which it could be used. 
Securities Act R No. 5791 (Di ber 20, 
1976) [41 FR 56304] 
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Commission, acting upon 
recommendations of its Wheat.Report,® 
adopted Form S-16 (17 CFR 239.27). '¢ 
Issuers qualified to use Form S~7 could 
utilize Form S-16 to register securities to 
be sold in certain secondary 
distributions by the issuer's 
shareholders. Through the device of 
incorporating by reference information 
in Exchange Act reports, Form S~16 
minimized the amount of previously 
disclosed information required to be 
reiterated in the prospectus delivered to 
investors. In 1978, Form S-16 was 
amended to make it available for certain 
primary offerings that are underwritten 
on a firm commitment basis. '? Because 
Form S-16 relies upon incorporation by 
reference, it can be prepared by the 
issuer in far less time than it takes to 
prepare the previously utilized long form 
registration statements. 

In 1976, then Chairman Roderick M. 
Hills appointed the Advisory Committee 
on Corporate Disclosure (the “Advisory 
Committee”) to evaluate the corporate 
disclosure system that had developed 
under the federal securities laws as 
implemented by the Commission. In its 
final report, published in November 
1977, the Advisory Committee 
recommended, among other things, the 
complete integration of the Federal 
Securities Acts, primarily by 
incorporating by reference Exchange 
Act reports into Securities Act 
registration statements. '* New Form S- 
15 (17 CFR 239.29) '* and the revision of 
the system of registration of securities, 
which is being published today, are 
substantially based on this 
recommendation of the Advisory 
Committee. 

Proposed Form S-3,”° which would be 
available for certain primary and 
secondary offerings by seasoned 
issuers, requires the incorporation by 
reference of the issuer's latest Form 10- 
K (17 CFR 249.310) and all other 
Exchange Act reports filed by the.issuer 
since the end of the fiscal year covered 
by the Form 10-K. In addition, Item 11 of 
proposed Form S-3 requires that this 


'S Securities and Exchange Commissian, 
Disclosure To Investors: A Reappraisal of 
Administrative Policies Under the 1933 and 1934 
Acts (1969). 

6 Securities Act Rel 
1970) [36 FR 777]. 

7 Securities Act Release No. 5923 (April 10, 
1078) [43 FR 16672]. - 

‘8 Report of the Advisory Committee on Corporate 
Disclosure to the Securities and Exchange 
Commission, 95th Cong., 1st Sess. 451 (Comm. Print 
1977). (Hereinafter Advisory Committee Report). 

*°Securities Act Release No. 6232 (September 2, 
1980) [45 FR 63647}. 

The Form was initially proposed as Form A in 
the ABC Release. It has been revised and 
redesignated as proposed Form S-3. See Securities 
Act Release No. 6331, supra note 2. 


No. 5117 (December 23, 





information be updated by describing in 
the prospectus all material changes in 

the issuer's affairs which have not been 
described previously in periodic reports. 

Proposed Form S-2”' basically would 
be available to an even larger group of 
relatively seasoned issuers. This 
proposed form gives issuers the option 
of meeting certain of the informational 
requirements of the form by 
incorporating the relevant information 
contained in the issuer's annual report 
provided security holders pursuant to 
Rule 14a-3 (17 CFR 240.14a-3) or Rule 
14c-3 (17 CFR 240.14c-3). Also, the 
issuer's latest Form 10-Q can be used to 
meet such requirements. Unlike Form S— 
3, however, the incorporated documents 
would have to be delivered to investors. 

Finally, the Commission has proposed 
Rule 462A (17 CFR 230.462A) [Delayed 
or Continuous Offering and Sale of 
Securities], which would permit 
registration of securities for offering in 
the future (“shelf registration’) in 
amounts that can reasonably be 
expected to be offered and sold within 
two years.” A principal condition of the 
proposal is that the information in the 
registration statement be kept current 
during the offering. If a shelf offering is 
registered on proposed Form S-3, the 
obligation to keep information current 
would ordinarily be met by 
incorporation by reference of Exchange 
Act reports filed throughout the period 
of the offering. 

If the current proposed changes are 
adopted, the cumulative effect clearly 
will be to increase greatly the extent to 
which previously filed periodic reports 
are relied upon to satisfy some of the 
disclosure requirements of the Securities 
Act. The result will be that every 
company reporting for at least three 
years under the Exchange Act, and in a 
timely manner during the third year, can 
utilize its Exchange Act reports in 
connection with a public offering. This 
reliance should reduce substantially 
both the printing cost of registration 
statements and the time and expense 
necessary to prepare them. As a result 
the Commission will have eliminated 
artificial delays to rapid access to 
today’s capital markets. 

Although the purpose of integration is 
to streamline and simplify disclosure for 
the benefit of issuers and investors, the 


21The form was initially proposed as Form B in 
the ABC Release. The draft form has been 
redesignated and reproposed, with certain 
revisions, for further public comment. /d. 

22Proposed Rule 462A, Securities Act Release No. 
6276 (December 23, 1980) [46 FR 78]. The proposal 
has been revised and is being republished today for 
further comment, Securities Act Release No. 6334, 
supra note 5. 
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Commission recognizes that the changes 
may be perceived as affecting the 
manner in which persons fulfill their 
responsibilities under the Securities Act. 
Accordingly, the Commission believes it 
is appropriate at this time to address 
certain issues relating to information in 
an Exchange Act document which is 
incorporated by reference in a Securities 
Act registration statement. 


Il. Concerns Regarding Responsibilities 
Under the Integrated Disclosure System 


The Securities Act was conceived in 
order to “bring back public confidence” 
which had been eviscerated by the 
widespread securities frauds of the 
1920’s.** According to James Landis, one 
of the drafters of the Securities Act, the 
lengthy Senate hearings on corporate 
financing which preceded adoption of 
the Act, “indicted a system as a whole 
that had failed miserably in imposing 
those essential fiduciary standards that 
should govern persons whose function it 
was to handle other people’s money.” ** 
The resulting Securities Act imposed 
high standards of care on all persons 
involved in public offerings of securities. 
The legislative history indicates that the 
Congressional intent in adopting the 
Securities Act was to impose standards 
of “{hjonesty, care and competence” 
upon those who participate in 
preparation of the registration statement 
or the distribution to public investors of 
the securities registered thereunder.” 

The statute generally requires that 
new public issues of securites be 
registered with the Commission. The 
signers of the registration statement, the 
issuer's directors or partners, the 
underwriters, the accountants and 
certain other persons are made civilly 
liable by section 11(a) of the Securities 

’ Act for any untrue statement of a 
materal fact which is contained in an 
effective registration statement or for 
any omission to state a material fact 
required to be stated therein or 
necessary to avoid making the 
statements therein misleading.”* Section 
11(b) of the Securities Act provides that 
each person, other than the issue, will 
not be held liable, however, if he can 
sustain the burden of proof that his 
conduct, under the circumstances, was 
reasonable.”’ Specifically, sub-section 
11(b)(3) permits the defendant to prove 


*3President Franklin D. Roosevelt, quoted in H.R. 
No. 85, 73d Cong., 1st Sess. 2 (1933). 

*Landis, “The Legislative History of the 
Securities Act of 1933,” 28 Geo. Wash. L. Rev. 29, 30 
(1959). 

*5HLR. No. 85 at 5. 

615 U.S.C. § 77k(a). 

"The standard of reasonableness is “that 
required of a prudent man in the management of his 

‘own property.” 15 U,S.C. § 77k(c}. 
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that he made a reasonable investigation 
of and had reasonable grounds to 
believe in the accuracy of the non- 
expertised portions of the registration 


‘statement or, with respect to any part 


presented upon the authority of an 
expert other than the defendant, that he 
had no reasonable ground to believe 
and did not believe there was a material 
omission or misstatement.”* 
Underwriters and others have 
expressed concern regarding their 
ability to discharge fully their 
responsibilities under Section 11 with 
respect to registration statements 
incorporating substantial information 
from periodic reports. Historically, 
preparation of the traditional Form S-1 
‘(17 CFR 239.11) registration statement 
began many weeks in advance of the 
proposed offering due to the time 
required to assemble and verify the 
information required to be set forth in 
the registration statement and 
prospectus. During this time, 
underwriters, directors and others 
conducted the necessary due diligence 
inquiries which, as a matter of prudence, 
were substantially completed before the 
initial filing of the registration 
statement. In contrast, integrated short 
form registration statements rely, to the 
maximum extent possible, on 
information contained in previously 
filed Exchange Act reports or in the 
annual report to security holders. 
Information actually set forth in the 
short form registration statement 
pertains primarily to the proposed 
transaction, the use of proceeds and the 
updating of information in incorporated 
documents. Preparation time is reduced 
sharply, as is the period of time between 
the issuer’s decision to undertake a 
securities offering and the filing of the 
registration statement with the 
Commission.” Some commentators are 
fearful that this reduction in preparation 
time, together with competitive 
pressures, will restrict the ability of 
responsible underwriters to conduct 
what would be deemed to be a 
reasonable investigation, pursuant to 
Section 11, of the contents of the 
registration statement. They believe that 
issuers may be reluctant to wait for 
responsible underwriters to finish their 
inquiry, and may be receptive to offers 
from underwriters willing to do less. 
Some underwriters also object to 
utilizing information in periodic reports 
for registration purposes, because it has 


28§ 11(b)(3), 15 U.S.C. § 77k(b)(3). 

?°For estimates of the amount by which 
preparation time may be reduced see Hayes, “The 
Transformation of Investment Banking,” 57 Harv. 
Bus. Rey. 153, 168 (January-February 1979) and “The 
Mixed Blessing of the S-16," Jnstitutional Investor 


’ 40 (November 1980). 


been composed by persons without 
consultation with the underwriters who 
may, in turn, -be held, in the context of a 
registration statement, to a higher 
standard of civil liability than that to 
which the original preparers may have 
been subject.*° Moreover, there is a 
perception that issures may be reluctant 
to modify previously filed documents in 
instances where the underwriters 
question the quality of the disclosure 
and that this reluctance, again coupled 
with competitive pressures, will hinder 
due diligence activities. 

Moreover, because Section 11 imposes 
liability for omissions or misstatements 
of material fact in any part of the 
registration statement when that part 
became effective, there has been 
concern that liability could be asserted 
based on information in a previously 
filed document which was accurate 
when filed but which had become out- 
dated and subsequently was 
incorporated by reference into a 
registration statement. 

Proposed Rule 462A, allowing shelf 
registration, also has caused 
apprehension. Commentators on the rule 
as initially proposed believed that 
insufficient consideration had been 
given to the responsibilities of the 
persons involved in a shelf registration 
of a primary at the market equity 
offering under the new proposed Rule.*! 
For example, a shelf offering on 
proposed Form S-3 could involve 
automatic incorporation by reference 
into the registration statement of 
Exchange Act reports for a substantial 
period of time because.the offering may 
be made on a delayed or continuous 
basis. In addition, if an underwriter is 
brought into a shelf offering after the 
initial effective date of the registration 
statement, the late-arriving underwriter 
would be responsible for the accuracy of 
the contents of the registration 
statement as of the time of his entry into 


the-transaction.*? Although 


incorporation by reference of 
subsequently filed documents and 
changes in underwriters can occur in 
any offering, they may be more likely to 


*°Newly elected directors of an issuer, who were 
not in office when an Exchange Act report was 
filed, would be in a similar position. 

"See Securities Act Rel No. 6276 (D b 
23, 1980) [46 FR 78]. 

*2Section 11(d) of the Securities Act provides that: 

If any person becomes an underwriter with 
respect to the security after the part of the 
registration statement with respect to whick: his 
liability is asserted has become effective, thes. for 
the purposes of paragraph (3) of subsection (b) of 
this section such part of the registration statement 
shall be considered as having become effective with 
respect to such person as of the time when he 
became an underwriter. 
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occur in shelf offerings, which may 
continue over a substantial period and 
contemplate a variety of offering 
techniques for the registered securities. ** 


III. Proposals to Address Concerns in an 
Integrated Disclosure System 


In the past, several specific 
suggestions addressing the concerns of 
members of the financial community 
have been advanced. 


A. Recommendation of the Advisory 
Committee on Corporate Disclosure 


In 1977, the Advisory Committee, in 
urging the comprehensive integration of 
disclosure requirements, expressed its 
belief that “this expanded utilization of 
incorporation by reference of 1934 Act 
filings necessitates a corresponding 
limiting interpretation of the liability 
provisions. . .” of the Securities Acts.** 
Toward this end, the Advisory 
Committee recommended that the 
Commission adopt a rule identifying 
seven factors a court should take into 
account when determining what 
constitutes reasonable investigation or 
reasonable care and reasonable ground 
for belief under the Securities Act with 
respect to information incorporated by 
reference into a registration statement.* 


*3Proposed Rule 462A, as revised, may facilitate 
the activities of underwriters and others in fulfilling 
their statutory responsibilities in shelf offerings. 
Under the new proposal, fundamental changes in 
the registration statement (if not set forth in 
incorporated documents) and the most t significant 
changes in underwr or deletion of a 
managing underwriter (other than as a co- 
manager}—must be reflected in a post-effective 
amendment. The filing of an amendment clearly 
identifies the information for which an existing or 
new underwriter or other person is responsible and 
allows underwriters and others an opportunity to 
evaluate that information. 

* Advisory Committee Report, at 451. 

“The Advisory Committee proposed the 
following rule: 

In determining what constitutes reasonable 
investigation or care and reasonable ground for 
belief under the Securities Act of 1933, of i 
information incorporated by reference into a 
registration statement or prospectus, the standard of 
reasonableness is that required by a prudent man 
under the circumstances, including but not limited 
to (1) the type of registrant, (2) the type of particular 
person, (3) the office held when the person is an 
officer, (4) the presence or abence of another 
relationship to the registrant when the person is a 
director or proposed director, (5} reasonable 
reliance on officers, employees, and others whose 
duties should have given them knowledge of the 
particular facts (in the light of the functions and 
responsibilities of the particular person with respect 
to the registrant and the filing), (6) the type of 
underwriting arrangement, the role of the particular 
person as an underwriter, and the accessibility to 
information with respect to the registrant when the 
person is an underwriter, (7) the type of security, 
and (8) whether or not with respect to information 
or a document incorporated by reference, the 
particular person had any responsibility for the 
information or document at the time of the filing 
from which it was incorporated. 

Advisory Committee Report at 454-55. 
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B. Securities Industry Association 
Proposals 


In 1978, following the Commission's 
amendment of Form S-16 to permit use 
of the Form for certain primary offerings 
of securities,** the Corporate Finance 
Committee of the Securities Industry 
Association (SIA) formally petitioned 
the Commission to (1) adopt a rule 
concerning underwriters’ liability with 
respect to registration statements on 
Form S-16 and (2) either to suspend the 
availability of Form S-16 for primary 
offerings until the adoption of such a 
rule or to adopt an emergency 
temporary rule on this subject.*’ 

The emergency temporary rule 
proposed by the SIA was patterned after 
Section 1704(g) of the American Law 
Institute’s proposed Federal Securities 
Code ** but applicable only when an 
offering was made on Form S-16. It 
provided that: 


In determining whether an underwriter has 
made a reasonable investigation, exercised 
care or had a reasonable ground for belief 
under the [Securities] Act with respect to a 
registration statement on Form S-16, relevant 
circumstances include (1) the type of 
registrant, (2) the type of security, (3) the type 
of underwriting arrangement, the role of the 
underwriter and the accessibility to 
information with respect to the registrant and 
(4) with respect to information or a document 
incorporated by reference, the fact (if such is 
the case) that the underwriter had no 
responsibility with respect to the information 
or document at the time of the filing from 
which it was incorporated. 


Subsequently, the SIA submitted a 
proposed permanent rule which would 
have provided underwriters a safe 
harbor from liability under Section 11 
and Section 12(2) of the Securities Act 
under certain circumstances.” 


Securities Act Release No. 5923 (April 11, 1978) 
[43 FR 16672}. 

"Letter of Paul R. Judy, Chairman, Corporate 
Finance Committee, Securities Industry Association 
to the Securities and Exchange Commission dated 
May 1, 1978. 

** The relevant provisions of the Federal 
Securities Code are discussed in the text 
accompanying notes 48-50, infra. 

*° The proposed rule provided that: 

an underwriter shall be deemed to have 
conducted a reasonable investigation and to have 
reasonable ground for belief for purposes of Section 
11, and to have exercised reasonable care for 
purposes of Section 12(2), of the Securities Act of 
1933 if the underwriter, (1) has read the registration 
statement including all exhibits and documents 
incorporated therein by reference, (2) has discussed 
the registration stat t with resp 
representatives of the registrant, and of any persons 
named therein as an expert, and (3) after such 
reading and discussion, does not know of any 
untrue statement of a material fact in such 
registration statement or any omission to state a 
material fact required to be stated therein or 
necessary to make the statements therein not 
misleading. 





More recently, the Corporate Finance 
Committee of the SIA, in commenting 
upon the ABC Release, reaffirmed its 
support of the approach taken in Section 
1704(g) of the Code by proposing that 
the Commission adopt the following 
rule: 


In determining whether an underwriter has 
made a reasonable investigation, exercised 
reasonable care or had a reasonable ground 
for belief under the [Securities] Act with 
respect to a registration statement, relevant 
circumstances include, but are not 
necessarily limited to, (1) the type of 
registrant, (2) the type of security, (3) the type 
of underwriting arrangement (e.g., whether 
negotiated or competitive), the role of the 
underwriter and the accessibility of 
information with respect to the registrant and 
(4) with respect to information or a document 
incorporated by reference, the fact (if such is 
the.case) that the underwriter had no 
responsibility with respect to the information 
or document at the time of the filing from 
which it was incorporated.” 


The Federal Regulation Committee of 
the SIA, in its comment letter on the 
ABC Release, also urged adoption of a 
rule comparable to Section 1704(g) of the 
draft Federal Securities Code.*! 


C. Prior Commission Actions 


While the Commission declined to 
adopt either of the proposed rules 
submitted by the SIA in 1978, it did 
express its belief that, 


a court would consider all circumstances 
surrounding an underwriter's position with 
respect to information contained in 
documents incorporated by reference into a 
Form S-16 registration statement including 
the presence or absence of responsibility for 
material contained therein at the time of 
filing as well.as any other circumstances 
inherent in the type of offering that would 
legitimately affect an underwriter's ability to 
discharge its “due diligence” obligation under 
the Securities Act.*? 


At the same time, the Commission 
proposed a rule intended to assuage 
some of the concerns of underwriters 
about their potential liability for 
inaccuracies in previously filed 
documents incorporated by reference in 
Form S-16 registration statements. * As 
proposed, new paragraph (e) of item 7 of 
Form S-16 provided that, for purposes of 


Letter of Paul R. Judy, Chairman, Corporate 
Finance Committee, Securities Industry Association 
to George A. Fitzsimmons, Secretary, Securities and 

Commission, dated June 26, 1978. 

“Letter from R. John Stanton, Chairman, 
Corporate Finance Committee to George A. 
Fitzsimmons dated February 25, 1981 (File No.'S7- 


849). 
* Letter of Joseph McLaughlin, Chairman, Federal 
Regulation Committee to George A. Fitzsimmons 
dated February 18, 1981 (File No. S7-849). 
“Securities Act Release No. 5998 (November 17, 
1978) [43 FR 56054, 56056). 
81d, 
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Section 11(a) of the Securities Act, the 
effective date of a document 
incorporated by reference pursuant to 
item 7 would be the date of the 
document's initial filing with the 
Commission, rather than the effective 
date of the registration statement into 
which it was incorporated. A new 
paragraph (f) of item 7 proposed that a 
statement in an incorporated document 
would be deemed not to be part of the 
registration statement if the statement 
had been modified or superseded by 
another statement set forth in the 
registration statement or incorporated 
therein by reference. New paragraph (f) 
also provided that the making of a 
modifying or superseding statement 
would not be deemed an admission that 
the modified or superseded statement 
constituted a violation of the Federal 
Securities Acts.** 

The Commission's proposals were 
intended to respond to the concern 
expressed by underwriters regarding 
their liability for information in 
incorporated documents which was 
accurate when filed but may have 
become outdated and to the possibility ~ 
that issuers would be hesitant to revise 
or replace statements in previously filed 
incorporated documents if such changes 
could be used against them in a suit 
alleging violations of the Securities Acts. 
Only a small number of public 
comments were submitted to the 
Commission, and the majority of the 
commentators stated that the proposals 
were insufficient.* In view of the mixed 
reaction to the proposals, the 
Commission took no action on the 
matter at the conclusion of the public 
comment period. 

In September 1980, the Commission 
proposed to include similar provisions in 
Forms A and B “* in order to address the 


aa Id. 

*SSee generally File No. $7-763. 

“Item 8 of proposed Form A and item 9 of 
proposed Form B, provided, in pertinent part, that: 

(b) Effective Date of Documents Incorporated by 
Reference. 

(1) Only for purposes of determining pursuant to 
Section 11(a) of the Securities Act when a document 
incorporated by reference pursuant to this Item 8 
“became effective,” the effective date shall be the 
date of the document's initial filing with the 
Commission. 

(2) For all other purposes under the Act, including 
Section 13, the effective date shall be the effective 
date of the registration statement. 

(c) Modified or Superseded Documents. 

(1) Any statement contained in a document 
incorporated or deemed to be incorporated by 
reference shall be d d to be modified or 
superseded for purposes of the prospectus the 
extent that a statement contained in the prospectus 
or in any other subsequent filed document which 
also is or is deemed to be incorporated by reference 
modifies or replaces such statement. 

(2) The modifying or superseding 





treatment of statements incorporated by 
reference. Although a number of the 
commentators supported the approach 
proposed by the Commission, others 
concluded that the proposals were 
inadequate standing alone. Even if the 
proposed items led issuers to accept 
more readily the underwriter’s 
recommendations, it was argued that 
substantial new liability risks would 
remain. In particular, it was asserted 
that the most difficult disclosure issues 
are detected and resolved in the course 
of drafting the text of the prospectus to 
be utilized in the planned securities 
offering. According to the 
commentators, the incorporation of 
information from Exchange Act 
documents into a short form registration 
statement would sacrifice this important 
crucible of the adequacy of disclosure 
since the underwriter generally would 
not have participated in preparation of 
the Exchange Act reports. Nevertheless, 
the underwriters would be held to the 
same standard of liability with respect 
to such information. 

Several commentators recommended 
that the Commission adopt the rule 
proposed by the Securities Industry 
Association to provide underwriters 
who meet certain conditions with a safe 
harbor from liability for statements 
made in incorporated Exchange Act 
reports. Other commentators believed 
the problem should be dealt with 
through adoption of a rule similar to 
Section 1704(g) of the American Law 
Institute’s proposed Federal Securities 
Code (the “Code”).*” 


D. The Federal Securities Code 


Section 1704(g) of the Code includes 
incorporation by reference as a factor to 
be considered in determining the 
reasonableness of the underwriter’s 
conduct for purposes of Section 11. 
Specifically Section 1704(g) of the Code. 


superseded a prior statement or include any other 
information set forth in the document which is not 
modified or superseded. The making of a modifying 
or superseding statement shall not be deemed an 
admission that the modified or superseded 
statement, when made, constituted an untrue 
statement of a material fact, an omission to state a 
material fact phere to make a statement not 

di pl t of a manipulative, 
deceptive, ¢ or Fiedade device, contrivance, 
scheme, transaction, act, practice, couse of business 
or artifice to defraud, as those terms are used in the 
Act. the Securities Exchange Act of 1934, the Public 
Utility Holding Company Act of 1935, the 
Investment Company Act of 1940, or the rules and 
regulations thereunder. 

Any statement so modified shall not be deemed in 
its unmodified form to constitute part of the 
registration statement or prospectus for purposes of 
the Act. Any statement so superseded shall not be 
deemed to constitute a part of the registration 








t may. 
but need not, state that it has modified or 
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it or the prospectus for purposes of the Act. 
“7 ALI, Federal Securities Code (1980). 


which would substitute for Section 11(c) 
of the Securities Act, provides that: 


In determining what constitutes reasonable 
investigation and reasonable ground for 
belief under section 1704(f)(3), the standard of 
reasonableness is that required of a prudent 
man under the circumstances in the conduct 
of his own affairs. Relevant circumstances 
include, with respect to a defendant other 
than the registrant, (1) the type of registrant. 
(2) the tyne of defendant, (3) the office held 
when the defendant is an officer, (4) the 
presence or absence of another relationship 
to the registrant when the defendant is a 
director or proposed director. (5) reasonable 
reliance on officers, employees, and others 
whose duties should have given them 
knowledge of the particular facts (in the light 
of the functions and responsibilities of the 
particular defendant with respect to the 
registrant and the filing), (6) when the 
defendant is an underwirter, the type of 
underwiting arrangement, the role of the 
particular defendant as an underwriter, and 
the accessibility to information with respect 
to the registrant, and (7) whether, with 
respect to a fact or document incorporated by 
reference, the particular defendant had any 
responsibility for the fact or document at the 
time of the filing from which it was 
incorporated. ** 


This standard would be appliable to 
evaluating the conduct of each type of 
defendant presently subject to Section 
11 liability. 

After extensive analysis and 
discusssion, the Commission, in 
September 1980, announced its decision 
to support enactment of the Federal 
Securities Code as modified to 
incorporate changes agreed to by the 
Commission and Professor Louis Loss, 
the American Law Institute’s reporter, 
and his advisors.*° With regard to 
Section 1704(g), it was agreed that the 
phrase “and the accessibility to 
information with respect to the 
registrant” in clause (6) should be 
deleted on the ground that the preceding 
phrase “the role of the particular 
defendant as an underwriter” in the 
same clause adequately recognized the 
more limited role of non-managing 
underwsiters without inviting undue 
dilution of their responsiblities. 


IV. Due Diligence in an Integrated 
Disclosure System 


As discussed earlier, the Securities 
Act imposes a high standard of conduct 
on specific persons, including 
underwriters and-directors, associated 
with a registered public offering of 
securities. Under Section 11, they must 


“S/d, $1704(g). 

4°Compare Section 11(a} of the Securities Act and 
Section 1704{f) of the proposed Federal Securities 
Code. 

Securities Act Release No. 6242 (September 18, 
1980). 
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make a reasonable investigation and 
have reasonable grounds to believe the 
disclosures in the registration statement 
are accurate. As the Court stated in 
Escott v. BarChris Construction 
Corporation: 

In order to make the underwriter's 
participation in this enterprise of any value to 
the investors, the underwriters must make 
some reasonable attempt to verify the data 
submitted to them. They may not rely solely 
on the company’s officers or on the 
company's counsel. A prudent man in the 
management of his own property would not 
rely on them.*! 

The principal goal of integration is to 
simplify disclosure and reduce 
unnecessary repetition and redelivery of 
information which has already been 
provided, not to alter the roles of 
participants in the securities distribution 
process as originally contemplated by 
the Securities Act. The integrated 
disclosure system, past and proposed, is 
thus not designed to modify the 
responsiblity of underwriters and others 
to make a reasonable investigation. 
Information presented in the registration 
statement, whether or not incorporated 
by reference, must be true and complete 
in all material respects and verified 
where appropriate. Likewise, nothing in 
the Commission's integrated disclosure 
system precludes conducting adequate 
due diligence. This point can be 
demonstrated by addressing the two 
principal concerns which have been 
raised. 

First, as discussed above, 
commentators have expressed concern 
about the short time involved in 
document preparation. There also may 
be a substantial reduction in the time 
taken for pre-effective review at the 
Commission. As to the latter point, 
however, commentators on the ABC 
Release themselves noted that due 
diligence generally is performed prior to 
filing with the Commission, rendering 


the time is registration largely irrelevant. 


As to the former point, there is nothing 
which compels an underwriter to 
proceed prematurely with an offering. 
Although, as discussed below, he may 
wish to arrange his due diligence 
procedures over time for the purpose of 
avoiding last minute delays in an 
offering environment characterized by 
rapid market changes, in the final 
analysis the underwriter is never 
compelled to proceed with an offering 
until he has accomplished his due 
diligence. 

The second major concern relates to 
the fact that documents, prepared by 
others, often at a much earlier date, are 
incorporated by reference into the 


*' 283 F. Supp. 643, 647 (S.D.N.Y. 1968). 
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registration statement.*? Again, it must 
be emphasized that due diligence 
requires a reasonable investigation of all 
the information presented therein and 
any information incorporated by 
reference. If such material contains a 
material misstatement, or omits a 
material fact, then, in order to avoid 
liability, a subsequent document must 
be filed to correct the earlier one, or the 
information must be restated correctly 
in the registration statement. Nothing in 
the integrated disclosure system 
precludes such action. 

The Commission specifically rejects 
the suggestion that the underwriter 
needs only to read the incorporated 
materials and discuss them with 
representatives of the registrant and 
named experts. Because the registrant 
would be the sole source of virtually all 
information, this approach would not, in 
and of itself, include the element of 
verification required by the case law 5% 
and contemplated by the statute. 

Thus, verification in appropriate 
circumstances *¢ is still required, and if 
a material misstatement or omission has 
been made, correction by amendment or 
restatement must be made. For example, 
a major supply contract on which the 
registrant is substantially dependent 
should be reviewed to avoid the 
possibility of inaccurate references to it 
in the prospectus. On the other hand, if 
the alleged misstatement in issue turns 
on an ambiguity or nuance in the drafted 
language of an incorporated document 
making it a close question as to whether 
a violation even has been committed, _ 
then the fact that a particular defendant 
did not participate in preparing the 
incorporated document, when combined 
with judgmental difficulties and 
practical concerns in making changes in 
prepared documents, would seem to be 
an appropriate facior in deciding 
whether “reasonable belief” in the 
accuracy of statements existed and thus 
in deciding whether to attach liability to 
a particular defendant's conduct. 

In sum, the Commission strongly 
affirms the need for due diligence and 
its attendant vigilance and 


It should be noted that Item ‘11 of proposed 
Form S-2 gives preparers the choice of either 
incorporating by reference specified information 
about the registrant from the annual report to 
security holders and its latest Form 10-Q or of 
setting forth such information directly in the 
registration statement. 

53"If they may escape that responsibility by 
taking at face value representations made to them 
by the company's 2 t, then the inclusion of 
underwriters among those liable under Section 11 
affords investors no additional protection.” 283 F. 
Supp. at 697. 

54To require an audit would obviously be 
unreasonable. On the other hand to require a check 
of matters easily verifiable is not unreasonable.” /d. 
at 690. 





verification.>5 The Commission's efforts 
towards integration of the Securities Act 
and the Exchange Act relate solely to 
elimination of unnecessary repetition of 
disclosure, not to the requirements of 
due diligence which must accompany 
any offering. Yet, in view of the fact that 
court decisions to date have construed 
due diligence under factual 
circumstances not involving an 
integrated system, and in order to 
encourage a focus on a flexible 
approach to due diligence rather than a 
rigid adherence to past practice, the 
commission believes that it would be 
helpful to codify its prior statements so 
that courts and others may fully 
understand the new system. 


V. Techiques of Due Diligence in an 
Integrated Disclosure System 


Although the basic requirements of 
due diligence do not change in an 
integrated system, the manner in which 
due diligence may be accomplished can 
properly be expected to vary from 
traditional practice in some cases. To 
this end, underwriters and others can 
utilize various techniques. Historical 
models of due diligence have focused on 
efforts during the period of activity 
associated with preparing a registration 
statement, but the integrated disclosure 
system requires a broader focus. Issuers, 
underwriters and their counsel will 
necessarily be reevaluating all existing 
practices connected with effectuating 
the distribution of securities to develop 
procedures compatible with the 
integrated approach to registration. 

In view of the compressed preparation 
time and the volatile nature of the 
capital markets, underwriters may elect 
to apply somewhat different, but equally 
thorough, investigatory practices and 
procedures to integrated registration 
statements. Unless the underwriter 
intends to reserve a specified period of 
time for investigation after the 
registration statement has been 
prepared but before filing, it will be 
necessary to develop in advance a 
reservoir of knowledge about the 
companies that may select the 
underwriter to distribute their securities 
registered on short form registration 
statements. To a considerable extent, 
broker-dealers already take this 
approach when they provide financial 
planning and investment advisory 
services to the investing public, as well 
as financial advice to companies 
themselves. 


55 See Section 17(a) of the Securities Act; Feit v. 
Leasco Data Processing Equipment Corporation, 332 
F. Supp. 544, 584 (E.D.N.Y. 1971). 
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Extensive data about seasoned 
companies can be obtained with little 
effort. The periodic reports filed pursunt 
to the Exchange Act contain a wealth of 
information relating to subject issuer's 
financial performance, competitive 
position and future prospects. Other 
material developments are promptly 
reported on Form 8-K (17 CFR 249.308). 
Careful review of these filings on an on- 
going basis not only facilitates a general 
familiarity with each issuer but should 
permit the underwriter to identify 
factors critical to the continiug success 
of the company. In many cases, the 
underwriters, also have available 
analysts’ reports to evaluate the issuer 
and its industry.5® With greater 
knowledge, the underwriter will be 
better prepared to question incomplete 
explanations, descriptions or reasoning 
and generally will be more sensitive to 
detecting and assessing material 
developments. The process of 
verification should be expedited as a 
result. 

The issuer's investor relations 
program provides another opportunity 
for enhancing the underwriter’s 
familiarity with the company. In 
particular, analysts and brokers 
meetings allow underwriters or potential 
underwriters to question members of 
management and to evaluate their skills 
and abilities. Discussion at such 
sessions can address recent 
transactions, events and economic 
results in relation to other companies in 
the same industry. When combined with 
the practice of furnishing detailed 
written analyses of material corporate 
events, these sessions can duplicate 
certain steps traditionally undertaken 
by the underwriter and issuer only 
during the preparation of the registration 
statement. 

For directors, their continuing 
involvement in their company’s activites 
must be considered. They receive 
reports, request information from 
management, meet periodically, and 
analyze, plan and participate in the 
company’s business. These activities 
provide a strong basis for their 
evaluation of disclosure in a registration 
statement, and for considering what 
further due diligence is necessary on 
their part. In particular, their roles in 
reviewing the company’s Form 10-K 
annual report and other Exchange Act 
filings are relevant to their due diligence 
for a registration statement 
incorporating those filings. 


56 The Commission has revised the eligibility 
criteria for use of proposed Form S-3 to insure that 
only widely followed companies are entitled to use 
the form for equity offerings. 
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By developing a detailed familiarity 
with the company and the periodic 
reports it files with the Commission, the 
underwriter and others can minimize the 
number of additional tasks that must be 
performed in the context of a 
subsequent registered offering in order 
to meet the statutory standard of due 
diligence. When the short form 


registration statement is being prepared, 


the underwriter’s investigation then can 
proceed expeditiously and can be 
concluded at the earliest appropriate 
point in time. By way of comparison, a 
first time offering by a new or relatively 
unseasoned issuer requires the 
underwriter and other subject persons to 
engage in extensive data collection, 
analysis and independent inquiry during 
the preparation period for the long form 
registration statement.°*’ 

In sum, under the Exchange Act a 
great deal of information about 
registered companies is both regularly 
furnished to the marketplace and also 
carefully analyzed by investment 
bankers, directors and others. Although 
perhaps not traditionally seen in this 
light, a close following of this 
information by investment bankers can 
be an important part of due diligence in 
the case of an underwritten offering and 
should expedite the remaining due 
diligence inquiries and verification.** 

Issuers eligible for short-form 
registration also can undertake specific 
steps designed to minimize the need for 
elaborate original investigations by 
underwriters immediately prior to the 
public distribution of newly registered 
securities. These actions could include 
(1) involvement of directors and 
underwriters in the preparation of the 
Form 10-K, (2) similar involvement by 
counsel for the underwriting group, (3} 
early discussions with underwriters 
about major new developments and (4) 
early coordination, well in advance, 
with respect to offerings contemplated 
during a given year. 

The Commission believes it is crucial 
that issuers carefully consider what is 
required for underwriters and others to — 
accomplish their investigation and 
cooperate with them in their efforts to 
satisfy their statutory obligations. The 


57 Incorporation by reference is not applicable to 
first time registrants. The Commission has 
discussed at length the obligation of underwriters 
and others to be particularly thorough in 
investigating information in such registration 
statements. See Securities Act Release No. 5275 
(July 26, 1972) [37 FR 16011]. 

58 Some underwriters currently maintain records 
of the due diligence activities undertaken for each 
offering in which they are involved. Since due 
diligence within an integrated disclosure system 
may take place over an extended period of time, 
documentation of each step in the investigation for 
future reference may be especially helpful. 


financing plans of issuers must take 
these practical requirements into 
account. 


VI. The Proposed Rules 


A. Proposal Identifying Circumstances 
Affecting the Reasonableness of 
Conduct Under Section 11 


The Commission continues to believe 
that a court would of its own accord 
take into account every circumstance, 
including the fact of incorporation by 
reference, that may legitimately affect 
the ability of an underwriter or other 
subject person to conduct a reasonable 
investigation into the information 
contained in a registration statement or 
to develop reasonable grounds for 
belief. The Commission also believes 
that only a court can make the 
determination of whether a defendant's 
conduct was reasonable under all the 
circumstances of a particular offering. 
Nevertheless, many persons believe that 
it would be helpful for the Commission’s 
position to be reflected in a rule. In light 
of these views, as well as the further 
integration of the disclosure 
requirements of the Securities Acts, the 
recommendations of the Advisory 
Committee, and the Commission’s 
endorsement of the proposed Federal 
Securities Code, the Commission has 
concluded that it would be appropriate 
at this time to propose a rule which 
identifies and interprets certain relevant 
circumstances which may bear on the 
determination of whether a defendant 
has discharged his due diligence 
obligation under Section 11. 

The proposed rule, in effect, would 
codify Section 1704(g) of the proposed 
Code, and would be applicable not only 
to underwriters, but also to all the other 
types of persons enumerated in Section 
11(a) who are liable for misstatements 
and omissions in effective registration 
statements. It should be reemphasized, 
however, that there is variation in the 
nature of the duty owed to the investing 
public by the different persons named in 
Section 11(a). Therefore, not every 
circumstance set forth in the proposed 
rule will apply to every defendant to 
whom it applies. 

The explanation of the specific 
circumstances in the proposed rule is 
not intended to be exhaustive, but rather 
to illustrate the manner in which each 
circumstance can affect the conduct of 
subject persons. 

1. The type of issuer. The type of 
issuer is important because it bears 
upon the categories of information 
which should receive special attention 
and the extent of the investigation 
generally. Analysis of the type of 
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business in which the issuer is engaged 
and the characteristics of the issuer's 
industry are central to identifying 
potentially important disclosure issues. °° 
A limited partnership raises 
considerations different from 
corporations, including the nature of the 
legal relationship between the general 
partner, the partnership and the limited 
partners, the rights and responsibilities 
of each respective type of partner and 
the valuation of proposed partnership 
properties, among other things. 

2. The type of security. This 
circumstance is included because of its 
relevance to evaluation of the financial 
condition and prospects of the issuer. 
For example, if the security to be offered 
is short-term debt, then the adequacy of 
the issuer's current and short-term 
economic results will be of paramount 
importance. On the other hand, in a 
common equity offering a more broadly 
based evaluation of the company’s long- 
term as well as short-term prospects 
would be appropriate. 

3. The type of person. This 
circumstance takes account of the fact 
that Congress intended that there would 
be variation in the throughness of the 
investigation performed by the different 
persons subject to Section 11 liability 
based on “... the importance of their 
place in the scheme of distribution and 
with the degree of protection that the 
public has a right to expect.” © 

4. The office held when a person is an 
officer. The nature of investigation will 
vary to some extent depending upon the 
person's position and responsibilities 
within the organization. 

5. The presence or absence of another 
relationship to the issuer when the 


* The case of Escott v. BarChris, supra note 51, 
illustrates this point. Adequate cash flow is a 
critical concern for most construction companies, 
and this was certainly true for BarChris. BarChris 
depended upon its factor to provide the funds it 
needed on an ongoing basis to construct and equip 
bowling alleys. The underwriters and others failed 
to examine agreements between BarChris and its 
factor which obligated BarChris to repurchase all 
the notes of defaulting customers in certain 
circumstances. There was no review of the factor's 
correspondence with BarChris discussing the 
problem of customer delinquencies nor was there 
any meeting with representatives of the factor. Such 
inquiries would have revealed material omissions or 
misstatements in BarChris's registration statement. 
There also was inadequate investigation of other 
matters including BarChris’s status with its 
construction creditors. 

© H.R. No. 85 at 9. The Court stated in Feit v. 
Leasco that “what constitutes ‘reasonable 
investigation’ and a ‘reasonable ground to believe’ 
will vary with the degree of involvement of the 
individual, his expertise and his access to the 
pertinent information and data.” 332 F. Supp. 544, 
577. See also the statement of James Landis that, 
“reasonability . . . will differ widely according to the 
person involved.” “Liability Sections of the 
Securities Act Authoritatively Discussed.” 18 AM. 
Accountant 330, 332 (1933). 
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person is a director or proposed 

' director. This provision would 
acknowledge that there should be 
variation in the standard of 
reasonableness, which is, according to 
the Conference Report, “[c]ommensurate 
with the confidence, both as to integrity 
and competence, that is placed in [the 
person].” ® The case law makes clear 
that a director who has another 
relationship with the issuer involving 
expertise, knowledge or responsibility 
with respect to any matter giving rise to 
the omission or misstatement will be 
held to a higher standard of 
investigation and belief than an outside 
director with no special knowledge or 
additional responsibility.@ 

6. Reasonable reliance on others. This 
provision arises from the Congressional 
intent to permit reliance in the following 
manner: 


Delegation to others of the performance of 
acts which it is unreasonable to require that 
the fiduciary shall personally perform is 
permissible. Especially is this true where the 
character of the acts involves professional 
skill or facilities not possessed by the 
fiduciary himself. In such cases reliance by 
the fiduciary, if his reliance is reasonable in 
the light of all the circumstances, is a full 
discharge of his responsibilities. © 


From the legislative history, it appears 
that this language was included to avoid 
placing excessive burdens on the 
issuer's directors. 

7. The type of underwriting 
arrangement and the role of the 
particular person as an underwriter. 

The reference to the role of the 
particular person as an underwriter is 
intended to distinguish between a 
traditional underwriter and a technical 
“statutory” underwriter, such as a 
selling shareholder, who, although 
meeting the legal definition of 
underwriter, ® may not be able to 
perform the kind of investigation which 
can reasonably be expected when an 
investment banking firm acts as an 
underwriter. Such a person also would 
play little or no role in the actual 
distrubution of the securities. The role of 
a participating underwriter with respect 
to the distribution is less than that of the 
managing underwriter, but the Securities 


S'HR. No. 152, 73d Cong., ist Sess. 26 (1933). 

© See, e.g., Escott v. BarChris, 283 F. Supp. at 684—- 
690. See generally, Folk, “Civil Liability Under the 
Federal Securities Acts: The BarChris Case, Part I,” 
55 Va. Rev. 1, 21-48 (1969). j 

® H.R. No. 152 at 26. 

* See, e.g., Hearings on S. 875 before the Senate 
Comm. on Banking and Currency, 73d Cong., 1st 
Sess. 206-10 (1933); See also Landis, “The 
Legislative History of the Securities Act of 1933,” 28 
Geo. Wash L. Rev. 29, 48 (1959). 

® Section 2(11). 


Act holds each underwriter to the same 
standard of liability. 

8. The circumstances of incorporation 
by reference. This provision would be 
relevant where it is alleged that there 
was an omission or misstatement in the 
Exchange Act report ab initio. Where 
materially is a close question, where the 
phrasing, emphasis, balance or 


“completeness of the disclosure is in 


issue or in other appropriated situations, 
a court may take into account which 
persons had responsibility for preparing 
the previously filed document.®’ Where 
material information in a previously 
filed report becomes false and 
misleading due to a subsequent 
development, there appears to be no 
reason for making any distinction 
among the persons named in Section 
11(a). 


B. Rules Regarding Effective Date of 
Documents Incorporated by Reference 
and the Use of Modified or Superseded 
Statements 


These provisions originally were 
proposed in Securities Act Release No. 
5998 and were reproposed in September 
1980 as Item 8 of Form A and Item 9 of 
Form B. They are being reproposed as 
new Rules 412 and 418 of Regulation C 
to indicate that the rules would apply to 
every registration form which 
incorporates by reference information in 
previously filed documents. The 
intended effect is to convey explicitly 
the Commission’s belief that updated or 
subsequently improved disclosure 
promotes the purposes of the Federal 
securities laws and therefore the fact of 
change should have no probative value. 

The Commission, however, is 
reconsidering proposed Rule 412 which 
would provide that the effective date of 
an incorporated document for purposes 
of Section 11(a) is the date of its initial 
filing with the Commission.® This rule is 
clearly appropriate for documents filed 
and incorporated after the effective date 


*Section 11(a). The Commission has stated that 
each participating underwriter “must satisfy himself 
that the managing underwriter makes the kind of 
investigation the participant would have performed 
if he were the manager.” 37 FR at 16014. Sée also, 
the Court's discussion of this issue Jn Re Gap Stores 
Securities Litigation, 79 F.R.D. 283, 300-02 (N.D. Cal. 
1978). 

*’ See also, discussion of this issue in Section IV 
of this release. 

The proposed rule specifically indicates that 
filing of an Exchange Act report does not create an 
effective date for purposes of commencement of the 
statute of limitations. It should be noted that Form 
S-8 and proposed Form S-3 provide that filing of a 
subsequent annual report under the Exchange Act 
which is incorporated by reference is treated as a 
new registration statement for purposes of the 
statute of limitations. 
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of the registration statement. 
Information in such documents cannot 
be evaluated, for purposes of Section 
11(a), as of a time earlier than their 
initial filing. Yet, this conclusion is so 
obvious that perhaps it need not be 
stated by rule. As to incorporated 
documents filed before the registration 
statement becomes effective, the 
application of the rule is less certain. In 
any event, the persons subject to 
Section 11(a) must evaluate the entire 
contents of the registration statement— 
including any information incorporated 
by reference—as of the effective date, in 
order to fulfill their due diligence 
obligations. The declaration that the 
effective date of a prior filing is its 
initial filing date does not mean that it 
must be evaluated for purposes of 
Section 11(a) as of that date or that if 
there is an error in that filing a liability 
will attach under the Securities Act 
based solely on the contents of the 
document at the time of its initial filing. 
Rather, inaccurate or out-dated 
information in a prior filing should not 
be deemed to make the prospectus false 
or misleading if up-dating or correcting 
information is included in a later filing 
or in the registration statement. Yet this 
latter principle is better expressed in the 
provisions of proposed Forms S-2 and 
S-3 regarding information about 
material unreported developments ” and 
in Rule 418 regarding modified and 
superseded documents. Accordingly, the 
Commission specifically requests 
comments on whether some or all of 
Rule 412 might not be necessary or 
appropriate to clarify responsibilities for 
incorporated documents. 


VII. Conclusion 


Prior to enactment of the Securities 
Act in 1933, there was little information 
available about the new issues of 
securities offered for sale to the public.” 
Today, however, a wealth of accounting 


“Item 12(b) of proposed Form S-3 requires that 
during the offering all documents subsequently filed 
by the registrant pursuant to Sections 13, 14 or 15(d) 
of the Exchange Act shall be deemed incorporated 
by reference. There is a similar requirement for 
proposed Form S-2. 

Item 11(a) of proposed Forms S-2 and S-3. 

On source has observed that: 

A typical offering circular for that period 
contained little or no financial information, very 
little information as to the use of proceeds, a rather 
brief description of the securities themselves and 
few, if any, material facts relating to the business of 
the issuer. Furthermore, the disclosures required 
today with respect to such matters as underwriting 
spreads, compensation of management and the 
possible interests of insiders in the financing or in 
recent transactions with the issuer were virtually 
unknown. 

Halleran and Calderwood, “Effect of Federal 
Regulation on Distribution and Trading in 
Securities,” 28 Geo. Wash. L. Rev. 86, 94 (1959). 
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and other company-specific information 
is rapidly disseminated throughout 
increasingly efficient securities markets. 
Because the securities markets absorb 
previously filed information about 
seasoned issuers, the Commission has 
determined to permit such issuers to 
satisfy certain disclosure requirements 
of the Securities Act by incorporating by 
reference into the registration statement 
pertinent information, updated where 
necessary, from previously filed 
Exchange Act reports. Although an 
efficient market conveys information 
expeditiously, it has no capacity to 
authenticate information.” Therefore, 
the Commission rejects any notion that 
investors no longer rely upon the 
underwriter and others to perform an 
investigatory function.” 

Proposed Rule 176 is intended to 
clarify when there may be legitimate 
variation in the nature of investigation 
performed and in the basis for 
reasonable belief. Proposed Rules 412 
and 418 are designed to assist 
underwriters and others in assuring 
there is adequate disclosure of all 
material information in short form 
registration statements. The 
Commission believes that these three 
rules respond to the concerns which 
have been expressed by underwriters in 
the past regarding their liability risks 
with respect to information incorporated 
by reference into a registration 
statement. 

Finally, as part of its analysis of the 
operation of the provisions of Regulation 
C, the Commission is giving 
consideration to the question of whether 


72As the Advisory Committee reported: 

The market price of a security reflects true 
information and false information with equal 
efficiency, as long as the quality of the information 
is not itself a part of the information in the 
marketplace. Thus, a fraudulent income statement 
not known to be false will be reflected in the market 
price of the security to the same extent as a true 
one. 

Advisory Committee Report at XXXIII-IV 

The Commission agrees that: 

No greater reliance in our self-régulatory system 
is placed on any single participant in the issuance of 
securities than upon the underwriter. He is most 
heavily relied upon to verify published materials 
because of his expertise in appraising the securities 
issue and issuer, and b of his i tive to do 
so. He is familiar with the process of investigating 
the business conditions of a company and possesses 
extensive resources for doing so. Since he often has 
a financial stake in the issue, he has a special 
motive thoroughly to i tigate the issuer's 
strengths and weaknesses. Prospective investors 
look to the underwriter—q fact well known to all 
concerned and especially to the underwriter—to 
pass on the soundness of the security and the 
correctness of the registration statement and 
prospectus. 

Chris-Craft industries Inc. v. Piper Aircraft Corp.. 
480 F. 2d 341, 370 (2d Cir. 1973), cert. denied, 414 
U.S. 910 (1973). 








Rule 461 ™ should be amended to require 
that the managing underwriter state, in 
connection with a request for 
acceleration, whether there has been 
time to reasonably review and comment 
upon documents incorporated by 
reference into the registration statement. 
Such a proposal would ensure that 
underwriters can take as much time as 
necessary to complete the investigation 
prior to filing the registration statement 
or the submission of an acceleration 
request. Accordingly, the Commission 
invites commentators to address the 
question of whether there is need for 
such a rule. 


Text of Proposed Amendments 


17 CFR Part 230 is proposed to be 
amended as follows: 


PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT,OF 
1933 


1. By adding § 230.176 to read as 
follows: 


§ 230.176 Circumstances affecting the 
determination of what constitutes 
reasonable in and reasonable 
grounds for belief under section 11 of the 
Securities Act. 

In determining whether or not the 
conduct of a person constitutes a 
reasonable investigation or a reasonable 
ground for belief meeting the standard 
set forth in section 11(c), relevant 
circumstances include, with respect to a 
person other than the issuer, 

(a) The type of issuer; 

(b) The type of security; 

(c) The type of person; 

(d) The office held when the person is 
an officer; 

(e) The presence or absence of 
another relationship to the issuer when 
the person is a director or proposed 
director; ‘ 

(f) Reasonable reliance on officers, 
employees, and others whose duties 
should have given them knowledge of 
the particular facts (in the light of the 
functions and responsibilities of the 
particular person with respect to the 
issuer and the filing); 

(g) When the person is an 
underwriter, the type of underwriting 
arrangement and the role of the 
particular person as an underwriter; and: 

(h) Whether, with respect to a fact or 
document incorporated by reference, the 
particular person had any responsibility 
for the fact or document at the time of 
the filing from which it was 
incorporated. 


™17 CFR 230.461 (1980). 
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2. By removing present § 230.412 and 
adding new § 230.412 to read as follows: 


§ 230.412 Effective date of certain 
documents incorporated by reference. 


For purposes of determining pursuant 
to section 11(a) of the Act only when a 
document incorporated by reference 
“became effective,” the effective date 
shall be date of the document's initial 
filing With Commission. For all other 
purposes under the Act, including 
section 13, the effective date shall be the 
effective date of the registration 
statement. 

3. By adding § 230.418 to read as 
follows: 


§ 230.418 Modified or superseded 
documents. 


(a) Any statement contained in a 
document incorporated or deemed to be 
incorporated by reference shall be 
deemed to be modified or superseded 
for purposes of the registration 
statement or the prospectus to the 
extent that a statement contained in the 
prospectus or in any other subsequently 
filed document which also is deemed to 
be incorporated by reference modifies or 
replaces such statement. 

(b) The modifying or superseding 
statement may, but need not, state that 
it has modified or superseded a prior 
statement or include any ofher 
information set forth in the document 
which is not so modified or superseded. 
The making of a modifying or 
superseding statement shall not be 
deemed an admission that the modified 
or superseded statement, when made, 
constituted an untrue statement of a 
material fact, an omission to state a 
material fact necessary to make a 
statement not misleading, or the 
employment of a manipulative, 
deceptive, or fraudulent device, 
contrivance, scheme, transaction, act, 
practice, course of business or artifice to 
defraud, as those terms are used in the 
Act, the Securities Exchange Act of 
1934, the Public Utility Holding 
Company Act of 1935, the Investment 
Company Act of 1940, or the rules and 
regulations thereunder. 

(c) Any statement so modified shall 
not be deemed in its unmodified form to 
constitute part of the registration 
statement or prospectus for purposes of 
the Act. Any statement so superseded 
shall not be deemed to constitute a part 
of the registration statement or the 
prospectus for purposes of the Act. 


Authority 


These rules are being proposed 
pursuant to Sections 6, 7, 10 and 19{a) of 
the Securities Act of 1933. 
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By the Commission 
George A. Fitzsimmons, 
Secretary. 

August 6, 1981. 


Regulatory Flexibility Act Certification 


I, John S. R. Shad, Chairman of the 
Securities and Exchange Commission, hereby 
certify, pursuant to 5 U.S.C. 605(b), that 
proposed Rule 176 and proposed Rules 412 
and 418 as set forth in Release No. 33-6335 
(August 6, 1981), if promulgated, will not have 
a significant economic impact on entities 
subject to the amendments, and therefore will 
not have a significant economic impact on a 
substantial number of small entities. The 
reasons for this certification are that (1) 
proposed Rule 176 only provides additional 
guidance to persons subject to section 11(b) 
of the Securities Act of 1933 and does not 
modify the statutory responsibilities imposed 
upon such persons by that section and (2) 
proposed Rules 412 and 418 are technical in 
nature and do not alter the requirement that 
information set forth in a registration 
statement be true and complete in all 
material respects. 

Dated: August 6, 1981. 

John S. R. Shad, 

Chairman. 

[FR Doc. 81-23442 Filed 8-13-81; 12:56 pm] 
BILLING CODE 8010-01-M 





17 CFR Part 230 


[Release Nos. 33-6336; 34-18012; IC-11892; 
File No. $7-898] 


Disclosure of Security Ratings in 
Registration Statements 
AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed rulemaking. 





SUMMARY: The Commission is issuing a 
statement of its policy and two 
proposals to permit the voluntary 
disclosure of security ratings assigned 
by nationally recognized statistical 
rating organizations to classes of debt 
securities, convertible debt securities 
and preferred stock in registration 
statements filed under the Securities Act 
of 1933. The first proposed rule would 
permit the disclosure of security ratings 
in certain communications not deemed a 
prospectus under the Securities Act of 
1933. The second proposed rule would 
exclude any nationally recognized 
statistical rating organization whose 
security rating is disclosedina 
registration statement from civil liability 
under Section 11 of the Securities Act of 
1933. 

DATE: Comments must be received on or 
before October 30, 1981. 

ADDRESSES: Comments should be 
submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North 


Capitol Street, Washington, D.C. 20549. 
Comment letters should refer to File No. 
$7-898. All comments received will be 
available for public inspection and 
copying in the Commission's Public 
Reference Room, 1100 L Street, N.W., 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
Mary Ann Binno or Beverly K. Rubman. 
Office of Disclosure Policy, Division of 
Corporation Finance, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549, 
(202) 272-2604. 


SUPPLEMENTARY INFORMATION: The 
Commission today is publishing its 
policy to permit the voluntary disclosure 
of security ratings assigned by 
nationally recognized statistical rating 
organizations (“rating organizations’) to 
classes of debt securities, convertible 
debt securities and preferred stock in 
registration statements under the 
Securities Act of 1933 (‘Securities Act’’) 
(15 U.S.C. 77a et seq.) and is publishing 
for public comment two proposals to 
facilitate such disclosure. The 
Commission is announcing that, 
contrary to prior general staff positions 
on this matter, it now will permit the 
disclosure of security ratings assigned 
by rating organizations in registration 
statements. In order to give guidance to 
registrants, the Commission also is 
setting forth its views concerning the 
appropriate disclosure in addition to the 
actual security rating or ratings assigned 
to the particular class of securities that 
registrants should include in the 
registration statement to provide 
meaningful information to investors. 

To facilitate this change of policy. the 
Commission is publishing two 
proposals. The first would amend Rule 
134 under the Securities Act (17 CFP 
230.134) to permit the disclosure of 
security ratings of debt securities, 
convertible debt securities or preferred 
stock assigned by a rating organization 
in certain communications deemed not 
to be a prospectus (“tombstone 
advertisements”). The second p: uposal 
would add a new subparagraph (g) to 
Rule 436 under the Securities Act (17 
CFR 230.436(g)) to provide that a 
security rating is not a part ofa 
registration statement prepared or 
certified by a person or a report or 
valuation prepared or certified by a 
person within the meaning of Sections 7 
and 11 of the Securities Act (15 U.S.C. 77 
(g) and (k)). If adopted, this proposal 
would eliminate the required filing by 
the registrant of the rating organization’s 
consent under Section 7 of the Securities 
Act if the rating is included in the 
registration statement and would 
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exempt the rating organization from 
liability as an expert under Section 11 of 
the Securities Act for security ratings 
included in registration statements. 
Nonetheless, the rating organization 
would continue to be subject to liability 
under the antifraud provisions of the 
Federal securities laws.' 

These proposals should be considered 
in connection with the Commission's 
rulemaking program to establish an 
integrated disclosure system under the 
Securities Act and the Securities, 
Exchange Act of 1934 (“Exchange Act”) 
(15 U.S.C. 78a et seq.). Certain of these 
actions are being proposed or > 
reproposed in revised form with this 
release. They include: (1) a three tier 
system for the registration of securities, 
Forms S-1, S-2 and S-3 (originally 
denominated for comment purposes as 
Forms A, B and C);?(2) expansion of 
Regulation S-K (17 CFR 229-001 et seq.) 
to include additional disclosure items 
and the rescission of the Guides for the 
Preparation and Filing of Registration 
Statements and Reports (“the Guides”), 
other than Guides relating to specific 
industries, thereby completing the 
Commission's “sunset” review of the 
Guides; * (3) amendments to Regulation 
C under the Securities Act (17 CFR 
230.400 through 230.494) and Regulation 
12B (17 CFR 240.12b-1 through 12b-36) 
under the Exchange Act to simplify and 
clarify procedural requirements, thereby 
commencing the Commission's “sunset” 
review of those regulations; ‘ (4) a new 
rule governing registration of securities 
to be sold in a delayed or continuous 
offering; ° (5) a rule relating to the 
responsibility of persons subject to 
Section 11 of the Securitiés Act in an 
integrated disclosure system; ® and (6) 
amendments to other Securities Act 
registration forms’ and certain 
Exchange Act forms and schedules ° to 
incorporate the new Regulation S-K 
provisions and make other changes. In 
addition to creating a simplified and 
integrated disclosure system under the 


‘See, e.g., Section 17(a) of the Securities Act (15 
U.S.C. 77q(a)); Section 10(b) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78j(b)) and Rule 
10b-5 thereunder (17 CFR 240.10b-5); and Section 
206 of the Investment Advisers Act of 1940 (15 
U.S.C. 80b-6). 

2Securities Act Release No. 6331 (August 6, 1981). 
as originally proposed in Securities Act Release No. 
6235 (September 2, 1980) (45 FR 63693). 

*Securities Act Release No. 6332 (August 6, 1981), 
as originally proposed in Securities Act Release No. 
6276 (December 23, 1960) (45 FR 78). 

‘Securities Act Release No. 6333 (August 6, 1981). 

5Securities Act Release No. 6334 (August 6, 1981). 
Originally proposed as part of Securities Act 
Release No. 6276 (December 23, 1980) (45 FR 78). 

*Securities Act Release No. 6335 (August 6, 1981). 

7Securities Act Release No. 6337 (August 6, 1981) 

*Securities Act Release No. 6338 (August 6, 1961} 
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Securities Act and the Exchange Act, 
these proposals represent a continuation 
of the Commission's “sunset” review of 
existing rules and regulations. 

Pursuant to Section 605(b) of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), the Chairman of the Commission 
has certified that the amendments 
proposed herein will not, if promulgated, 
have a significant economic impact on a 
substantial number of small entities. 
This certification, including the reasons 
therefor, is attached to this release. 


I. Background 
A. Description of Security Ratings 


A security rating is typically an 
alphabetical designation which attempts 
to quantify the likelihood that an issuer 
will be able to comply with the terms of 
a particular obligation. One rating 
organization describes it as a “current 
assessment of the credit-worthiness of 
an obligor with respect to a specific debt 
obligation.” ° The rating is assigned to a 
particular class of securities, not to an 
issuer. '° In the case of debt securities, 
including convertible debt securities, a 
rating is an evaluation of the likelihood 
that an issuer will be able to make time 
interest payments and will be able to 
repay principal. Similarly, preferred 
stock rating assesses the relative 
security of dividend payments. A 
security rating is not a specific market 
recommendation; it does not take into 
account market price or individual 
investor suitability." 


*Standard and Poor's Bond Guide (July 1980) at 6. 
See also Dykstra, Disclosure of Security Ratings in 
SEC Filings, IV Det. Coll. L. Rev. 545, 547-49 (1978) 
(“ratings are only current projections as to future 
risk”). 

To assist the investor in interpreting the 
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Pp | ieiter symbols, each of the rating 
organizations furnishes its own definitions for its 
respective rating categories. These definitions 
appear in the publications of the various ratings 
services and provide the investor with an 
explanatory scale on which to compare the relative 
standing of g security. 

For example, Standard & Poor's Corporation 
(“Standard & Poor's”) and Fitch Investors Service 
(‘Fitch”) utilize a system of grading bonds ranging 
from AAA (highest investment quality) to D (in 
default) Moody's Investor Service (“Moody's”), on 
the other hand, rates bonds from Aaa to C. The 
letter ratings accorded preferred stock vary 
somewhat, but generally follow the declining order 
as described for debt securities. Fitch rates 
preferred stock with the same designation it 
employs for debt securities, that is, from AAA to D. 
Standards & Poor's assigns ratings to preferred 
stock from AAA to C; and Moody's issues preferred 
stock ratings from aaa to caa. 

"As one commentator noted, an AAA-rated bond 
night be an unwise investment if it were selling at 
100% of par while a BBB-rated bond might be an’ 
excellent investment at 50%.of its par. See aiso 
Dykstra, supra, at 548-49. 


B. Administrative History 


The traditional policy of the 
Commission staff has been to 
discourage the disclosure of security 
ratings in Commission filings. '* 
However, in 1977, the Commission 
issued a concept release '* (“1977 
Release”) which announced that it was 
considering whether it should encourage 
or require the disclosure of security 
ratings in Commission filings. More 
specifically the 1977 Release invited 
comment on fourteen areas of inquiry, 
including: whether disclosure should be 
made of the ratings of debt securities, 
equity securities, and commerical paper: 
whether such disclosure should be 
voluntary or mandatory; in which 
documents, if any, should such 
disclosure appear; would an entity 
issuing a security rating be the type of 
person whose consent is required to be 
filed under Section 7 of the Securities 
Act, and, if so, should the Commission 
waive such consent; and what would be 
the impact of a rating organization being 
subject to liability under Section 11 of 
the Securities Act. 

Fifty-five letters were received in 
response to the 1977 Release. '* The 
majority of commentators did not favor 
any rulemaking in this area, citing the 
current availability of information about 
security ratings, the fact that a rating 
represents the subjective opinion of the 
rating organization that cannot be 
verified or even explained by the issuer 
of the securities in question, and 
concerns about increasing government 
involvement in the rating process itself. 
Commentators also raised many 
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I such discl e has occurred 
when the issuer considered the downgradig of a 
security rating to be material under Rule 408 under 
the Securities Act [17 CFR 230.408] or Rule 12b-20 
[17 CFR 240.12b-20}, Rule 14a-9 [17 CFR 240.14a-9} 
or Schedule 14A [17 CFR 240.14a-101] under the 
Exchange Act or Item 5 of Form 8-K [17 CFR 
249.308]. In addition, the staff of the Division of 
Investment Management generally has taken the 
position that security rating disclosure in 
registration stat ts filed by investment 
companies is permitted provided that either a 
consent or a waiver of consent is obtained. The 
policy discussed herein and the proposed rules also 
would apply to investment company registration 
statements, thereby providing a consistent policy 
for all registrants under the Securities Act. 

8 Securities Act Release No. 5882 (November 3, 
1977) [45 FR 58414] (hereinafter “the 1977 Release”). 

Letters were received from the following 
categories of commentators: corporations (34); the 
securities industry (6); law firms an associations (5): 
other associations (4); rating organizations (4); 
banks (1) and academicians (1). Copies of these 
letters are available for public inspection and 
copying in the Commission's Public Reference Room 
(File No. S7-727). For the convenience of the public, 
a copy of the summary of comments prepared by 
the staff of the Commission has been placed in File 
No. $7-727 and also is available for public 
inspection and copying. 
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practical problems concerning the timing 
and content of such disclosure 
particularly in registration statements 
under the Securities Act. 

At the same time, many of the 
commentators acknowledged the 
significance and usefulness of security 
ratings. This significance is reflected in 
the use of such ratings by investors, by 
market professionals in establishing the 
appropriate price and yield for a 
particular security * and by regulatory 
bodies, including the Commission. '* 

Finally, in its revised proposal to 
establish a basic framework for 
Securities Act registration, the 
Commission is proposing that a 
registrant not otherwise eligible to 
register its securities upon proposed 
Form S-3 may, nonetheless, utilize that 
abbreviated registration statement for 
its non-convertible debt securities if 
such debt is an “investment grade debt 
security '"—that is, if it is rated in one of 
the four highest corporate bond rating 
categories by at least one nationally 
rated statistical rating organization." 


II. Change in Commission Position 


In light of the general usefulness of 
security ratings to investors and the 
market place, and the imporatnce that 
the Commission and other regulatory 
entities have attached to the issuance of 
a security rating in certain instances, the 
Commission believes that the general 
staff position toward the disclosure of 
security ratings is no longer necessary 
or appropriate, and that investors can 
benefit from disclosure of security 
ratings in registration statements under 
the Securities Act. 

Accordingly, the Commission is 
announcing its position that a registrant 


'8 See Dykstra, supra, at 550-52; H. C. Sherwood, 
How Corporate and Municipal Debt is Rated at 9- 
10; Ross, “Higher Stakes in the Bond Rating Game,” 
Fortune 132 (April 1976). 

'* For example, under many state laws, legal 
investments by entities such as savings banks and 
insurance companies are defined in terms of 
security ratings. See, e.g., Me. Rev. Stat. tit. 9b., 

§ 553 (1980); Or. Rev. Stat. §§ 708.388, 716.530, 
716.545 (1977}; S.D. Codified Laws Ann. § 58-27-42 
(1978); Tenn. Code Ann. § 563-303 (1980); Vt. Stat. 
Ann. tit. 8, §§ 1154, 1155, and 3463 (1970). 

In addition, the Commission relies upon security 
ratings in its uniform net capital rule so that broker- 
dealers receive certain reduced deductions from net 
capital if the short term commercial paper they hold 
is assigned one of the three highest ratings by at lest 
two nationally recognized statistical rating 
organizations. 17 CFR 240.15c3-1(c)(2){(vi{E). 

See also Rule 10f-3 (17 CFR 270.10f-3) under the 
Investment Company Act of “es ort U.S.C. 80a-1 et 
seq.} which, in part, conditi ion from a 
ban on a registered investment aaa (“fund”) 
buying municipal securities from an underwriting 
syndicate in which an interested person of the fund 
is a member upon the issue receiving an investment 
grade rating from at least one of the nationally 
recognized statistical rating organizations. 

“"’ See Securities Act Release No. 6331, supra. 
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may include a security rating or ratings 
assigned to a class of debt securities or 
preferred stock in its registration 
statement. ** The Commission wishes to 
make clear that it is not proposing a 
mandatory rule in this area * nor is it 
indicating that issuers should disclose 
security ratings. Instead, this release 
primarily is intended to make clear to 
the general public that the position in 
this area has changed. Also, because 
commentators on the 1977 Release 
raised many practical problems and 
issues concerning the timing and content 
of security rating disclosure, the 
Commission believes that a statement of 
its views on these issues may provide 
guidance to registrants who may desire 
to disclose a security rating or ratings in 
a registration statement.”° 

Many commentators on the 1977 
Release were concerned that a security 
rating presented without any further 
explanation could mislead or confuse 
investors. The Commission shares this 
concern but also does not believe that 
lengthy and detailed explanations are 
necessary. Nonetheless, the Commission 
believes that it would be misleading to 
disclose a security rating in a 
Commission filing 24 without including 


18 Although the reassessment of the Commission 
position regarding security rating disclosure was 
prompted, in part, by the proposals in Form S-3, the 
policy set forth in the release will remain in effect 
even if the security rating criterion for debt is 
eliminated from the Form upon adoption. The 
Commission notes that although registrants 
henceforth may include security rating disclosure in 
their registration statements in accordance with the 
policy set forth in this release, they are not likely to 
do so until final action is taken concerning rating 
organization consents pursuant to proposed Rule 
436(g). See discussion of rating organization 
cansent, infra. Until such time as the proposed rule 
is adopted, the disclosure of a security rating in a 
registration statement will necessitate the filing of a 
consent. 

In the Commission's view, the current 
availability of security aa in the marketplace, 
the practical problems of disclosure that are 
discussed herein and that would be exacerbated by 
any mandatory disclosure requirement, as well as 
its recognition that no pressing need for such 
additional requirements has been demonstrated, 
argue persuasively against such a rule at this time. 

Because the Commission is not specifically 
encouraging disciosure of securities ratings in 
Commission filings as it has encouraged disclosure 
of projections, the Commission's views cancerning 
the voluntary disclosure of security ratings are 
being set forth in a policy release rather than in the 
context of Regulation S-K, the repository for 
standard disclosure items for forms filed under the 
Securities Act and the Exchange Act. The 
Commission believes that the issuance of policy and 
interpretive releases relating to disclosure is a 
useful mechanism for communicating its views to 
the public im areas where rules are not appropriate. 
After letion of a sunset review of releases 


comp 
issued in the past and listed in Part 231 of Title 17 of 
The Code of Federal Regulations, the Commission 
intends to provide a list of applicable releases on 
Ajisclosure policy in Regulation S-K. 
) As discussed infra, the Commission is 
proposing to amend Rule 134 so that the registrant 


certain additional information to 
provide the reader with a concise 
explanation of the fundamental 
characteristics of security ratings while 
making clear the source of the rating to 
which the interested investor can turn 
for further details. Such additional 
information would include: the name of 
each rating organization; the rating 
organization's own description or 
definition of the characteristics of the 
category in which the security has been 
rated; ?? the relative rank of the rating 
received within the overall classification 
system used by the rating organization,” 
and an explanation to the effect that a 
security is not a recommendation to buy, 
sell or hold these.securities, that it is 
subject to revision or withdrawal at any 
time by the rating organizations and 
that, when a security has received more 
than one security rating, each such 
rating should be evaluated 
independently. 

The Commission also believes that, if 
a registrant chooses to disclose a rating 
in a registration statement, it should 
include all ratings assigned to the class 
of securities being registered that are 
available on the initial date of filing that 
registration statement. In referring to 
ratings that are “assigned to” a 
particular class of securities, the 
Commission is aware that rating 
organizations may provide issuers with 
non-public preliminary indications of 
the rating that they expect to assign, 
these preliminary indications may even 
be subject to an appeal process within 
the rating organization by the issuer. 
The Commission does not consider such 
preliminary indications to be actual 
assignments of a security rating and 
would not expect registrants to disclose 
such ratings. 

If one security rating is disclosed in 
thenitial registration statement and an 
additional rating is assigned subsequent 
to the filing date but prior to the 
effective date of the registration 
statement, that additional rating 
ordinarily should be set forth in the final 
prospectus used as part of the 
registration statement. The Commission 
does not believe that, ordinarily, the 
assignment of a second or third security 
rating by another rating organization or 


could include only the security rating and the name 
of the rating organization that assigned such rating 
in a tombstone advertisement. The additional 
disclosure discussed herein would not appear in a 
tombstone advertisement. 

The rating organizations generally print these 
definitions at the beginning.of their publications so 
that they would be readily available to the 
registrant. 

® For example, a rating of “A” might be the third 
highest of six categories for nonconvertible debt 
securities. 
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organizations would necessitate an 
amendment to and recirculation of the 
preliminary prospectus that contained 
the first security rating. Nonetheless, if, 
subsequent to the initial filing of the 
registration statement but prior to its 
effectiveness, another rating 
organization assigns a security rating 
that is substantially different from the 
first rating disclosed, the Commission 
believes the registrant should give 
serious consideration to amending the 
registration statement to include the 
additional rating and to recirculating the 
preliminary prospectus.”‘ Similarly, if an 
additional rating is assigned in the post- 
effective period while the distribution is 
still in progress, the registrant should 
consider making disclosure of the 
additional rating by means of a post- 
effective amendment or sticker to the 
‘ prospectus pursuant to Rule 424(c) under 
the Securities Act [17 CFR 230.424(c)]. 
Again, the Commission would expect 
such disclosure to be made when the 
additional rating is substantially 
different from those previously assigned. 

An issue similar to the disclosure of 
additional ratings could arise in the 
unusual event that a security rating 
disclosed in the initial filing was 
changed during the course of the 
distribution by the rating organization 
that assigned it. Such a change would 
compel the registrant to analyze the 
nature of the change in order to 
determine whether, during the pre- 
effective period, it should amend the 
previously filed registration statement 
and should recirculate the preliminary 
prospectus and, during the post-effective 
period, whether it should disclose the 
change by means of a post-effective 
amendment or sticker to the’prospectus 
pursuant to Rule 424(c). 

The Commission also recognizes that, 
under certain circumstances, registrants 
might wish to include security ratings in 
periodic reports filed under the 
Exchange Act. The Commission has no 
objection to such a practice. 


Ill. Rating Organization Consent 


The Commission is aware that a 
major barrier to the disclosure of 
security ratings in Securities Act 
registration statements has been the 
issue of whether a rating organization 
which assigns such rating is an “expert” 
whose consent must be filed under 
Section 7 of the Securities Act,”> and 


*In many instances, a change in a rating or an 
additional, different rating might be attributable to 
intervening events affecting the issuer which would 


require amended even in the absence of 
the inclusion of the security rating itself in the filing. 
% Section 7 states in pertinent part: 
If. . . any person whose profession gives 
authority to a statement Thade by him. is named as 
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who may be subject to civil liability 
under Section 11 of the Securities Act.” 
For the reasons discussed below, the 
Commission does not believe that it is 
necessary or appropriate to subject the 
rating organizations to those provisions 
of Sections 7 and 11. The Commission, 
therefore, is proposing Rule 436(g) 
which, if adopted, would not require a 
rating organization to consent under 
Section 7 and would exempt it from 
liability as an expert under Section 11 of 
the Act. 

1. Comments Received on the 1977 
Release. In response to the request for 
comments contained in the 1977 
Release, commentators identified 
several areas of concern with respect to 
the applicability of Sections 7 and 11 of 
the Securities Act to disclosure of a 
security rating. Those concerns included 
possible interference with the , 
registration process, changes in the way 
security ratings are issued, and 
increased costs and uncertainty over the 
scope of liability that might be imposed 
upon the rating organizations. 

In connection with the requirement 
under Section 7 that the issuer file the 
consent of any expert together with the 
registration statement, commentators 
stated that procuring such consent 
would disrupt the issuer’s registration 
timetable. They anticipated that the 
rating organization, if it would consent 
at all, might not be willing to furnish a- 


having prepared. . . a report or valuation for use in 
connection with the registration statement, the 
written consent of such person shall be filed with 
the registration statement. If any such person is 
named as having prepared. . . a report or valuation 

. . which is used in connection with the 
registration statement but is not named as having 
prepared. . . such report or valuation for use in 
connection with the registration statement, the 
written consent of such person shall be filed with 
the registration statement unless the Commission 
dispenses with such filing as impracticable or as 
involving undue hardship on the person filing the 
registration statement. 

26 Section 11(a) provides that any person 
acquiring a security registered with the Commission 
by means of a registration statement which contains 
an untrue statement of a material fact, or omits to 
state a material fact required to be stated therein or 
necessary to make the statements therein not 
misleading, may sue “any person whose profession 
gives authority to a statement made by him, who ~ 
has with his consent been named as having 
prepared. . ..any report or valuation which is used 
in connection with the registration statement, with 
respect to the statement in such. . . report, or 
valuation, which Purports to have been prepared or 
certified by him. 

Under Section 11(a) a pleintiff need not establish 
privity to the defendant and need only make a 
prima facie showing of the material misstatement or 
omission to meet his burden of proof. The 
then shifts to the defendant/expert under Section 
11(b)(3\{i) to prove that “he had, after reasonable 
investigation, reasonable ground to believe and did 
believe. . . that the statements therein were true 
and that there was no omission to state a material 
fact-required to be stated therein or necessary to 
make the statements therein not misleading.” 


consent until it had reviewed all 
information in the registration 
statement, in order to ensure that its 
rating was based on the same data. 
Others noted that this involvement with 
both the content of the registration 
statement and the timing of the public 
offering would inject the rating 
organization into the registration 
process as a participant, not as an 
objective evaluator, thus lessening its 
independence from the issuer. 

While some commentators believed 
that the prospect of being held liable 
under Section 11 would assure that 
rating organizations gave due attention 
to their rating activities, others cited 
possible adverse changes to the rating 
process that might result. In particular, 
these commentators believed that the 
prospect of additional liability would 
reduce the reliance of the rating 
organizations on informal subjective 
factors, resulting in an evaluation based 
solely on quantifiable data. In the view 
of the commentators who raised the 
issue, this change would be detrimental 
to the rating process. In addition, 
commentators asserted that the 
possibility of liability and the 
uncertainty of the scope of such liability 
would necessarily result in increased 
fees charged by rating organizations, as 
well as possible issuer indemnification 
to offset any. liability incurred under 
Section 11. They pointed out that these 
additional costs would be particularly 
detrimental to new or smaller issuers. 
Also, commentators claimed that the 
possibility of additional liability might 
result in rating agencies refusing to issue 
ratings for lower quality securities. 

2. Proposed Rule 436(g). The 
Commission recognizes that the 
disclosure of.security ratings in 
Securities Act registration statements 
raises practical and legal issues under 
Sections 7 and 11 of the Securities Act. 
The Commission also is aware that, if a 
rating organization refuses to consent,”” 
disclosure of security ratings may not be 
permitted in a registration statement. In 
revising its position to allow the 
disclosure of security ratings, the 
Commission is not mandating the 
creation of a new piece of information. 
Instead, it is seeking to ensure that 
information that currently is relied on 
extensively by many members of the 
investing public and by securities 
professionals be permitted, if the issuer 
so chooses, to reach investors directly in 
the prospectus, not indirectly through 


*7In fact, all three existing rating organizations 
that meet the proposed definition in Rule 436(g) 
indicated in their comments on the 1977 Release 
that they would not provide the requisite consents. 
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newspapers or by word of mouth. The 
Commission does not seek to alter, in an 
indirect fashion, the way those security 
ratings are prepared nor does it intend 
to interfere with the issuer's timetable 
for the registration process. The 
Commission also is aware that. unlike 
the case of other experts such as 
attorneys or accountants, there are few 
national rating organizations, that they 
prepare ratings for inclusion in their 
publications and not for the exclusive 
proprietary use of the issuer (although 
issuers generally pay a fee for the rating 
services), and that issuers do not 
necessarily have the ability to ensure 
that the requisite consent is given. 

Therefore, the Commission believes it 
is appropriate to resolve these issues in 
order to make its revised position 
concerning security rating disclosure 
meaningful and is now proposing Rule 
436(g) which provides that a security 
rating assigned to any class of debt 
security, convertible debt security or 
preferred stock by a “nationally 
recognized statistical rating 
organization” shall not be considered a 
part of a registration statement prepared 
or certified by a person or a report or 
valuation prepared or certified by a 
person within the meaning of Sections 7 
and 11 of the Securities Act. 
Accordingly, the issuer would not be 
required to file the consent of the rating 
organization pursuant to Section 7 and 
the rating organization would not be 
subject to civil liability as an expert 
pursuant to Section 11 of the Securities 
Act. 

The proposed rule exempts only 
ratings assigned by a “nationally 
recognized statistical rating 
organization” and provides that this 
term shall have the same meaning as in 
the Commission's uniform net capital 
rule.** The Commission recognizes that 
the purposes behind the net capital 
rule ° differ from those underlying the 
proposals made herein and that there 
may be entities rating corporate debt 


7817 CFR 240.15c3-1(c)(2}{vi}(E). Although the net 
capital rule contains no specific definition. staff 
interpretations thereunder suggest the entities 
which are accepted as nationally recognized 
statistical rating organizations. In a “no-action” 
letter to Lehman Commercial Paper Incorporated, 
{1975-1976 Transfer Binder] Fed. Sec. L. Rep. (CCH) 
480.513 (March 16, 1976), the Commission staff 
stated that: 

With respect to “nationally recognized statistical 
rating organizations”, no question will be raised by 
the Division [of Market Regulation] when the 
following organizations are utilized for the purposes 
of applying subdivision (c)(2)(vi)(E) of Rule 15c3—1: 
Standard & Poor's Corporation . . ., Moody's 
Investors Services, Inc. . . . and Fitch Investors 
Services, Inc. . . . 

7? Commercial paper ratings under the net capital 
rule are sought to assure the liquidity of a broker- 
dealer's investments. 
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securities but not commercial paper that 
ought to be accorded the status of a’ 
“nationally recognized statistical rating 
organization” with regard to those 
ratings. Despite these differences, the 
Commission believes that the | 
investigation and analysis performed by 
the Commission staff in determining 
what organizations should be deemed 
“nationally recognized statistical rating 
organizations” for purposes of the net 
capital rule probably also are sufficient 
for security rating disclosure so that two 
different definitions of the same term 
are not necessary. However, the 
Commission specifically invites 
comment on this issue and on other 
possible definitions or clarifications of 
the term. 

Proposed Rule 436(g) follows the 
approach taken by the Commission in 
‘exempting reports issued by 
accountants following a review of 
unaudited interim financial information 
pursuant to Statement on Auditing 
Standards No. 24* that are included in 
Securities Act filings from potential 
liability under Section 11 of the Act.*' In 
that instance, the Commission deemed 
such action appropriate in order to 
further its goals of encouraging 
increased auditor involvement with 
interim financial information and 
greater usage of reports containing a 
limited statement of assurance by 
accountants concerning unaudited 
financial information. 

As previously discussed, the 
Commission is taking this action, in part, 
because it is concerned about the 
practical problems that were raised by 
the commentators, particularly the 
possible interference with the rating 
process and the possible difficulty in 
obtaining rating organization consents. 
However, equally significant to the 
Commission's decision is the fact that 
rating organizations are already subject 
to substantial liability under the anti- 
fraud provisions of the federal securities 
laws ** so that they now must adhere to 
the highest professional standards in 
determining a security rating.** This 
obligation will in no way be diminished 
by the adoption of proposed Rule 436(e). 


*SAS No. 24, “Review of Interim Financial 
Information” AICPA, March 1978. SAS Bo. 24 
delineates the p d to be foll d by 
ac ts in conducting reviews of unaudited 
interim financial information and the standards to 
be used in issuing reports based on these reviews. 

*' See Securities Act Release No. 6173 {December 
28, 1979) [45 FR 1601]. 

* Section 17(a) of the Securities Act, Section 10(b) 
of the Exchange Act and Rule 10b-5 thereunder and 
Section 206 of the Investment Advisers Act. 

%3 See, e.g., Mallinckrodt Chemical Works v. 
Goldman, Sachs & Co., 420 F. Supp. 231 (S.D.N.Y. 
1976); University Hill Foundation v. Goldman, 
Sachs & Co., 422 F. Supp. 879 (S.D.N.Y. 1976). 








The Commission wishes to emphasize 
that, in addition to the general anti-fraud 
provisions, it has jurisdiction over the 
activities of rating organizations under 
the Investment Advisers Act of 1940 
(“Advisers Act").5* As fiduciaries, 
investment advisers have a special duty 
to base their opinions and 
recommendations upon current and 
adequate information.*® Not only does 
Section 206 of the Advisers Act prohibit 
fraudulent practices and activities 
which operate as a fraud, but it also 
contains authority for the Commission 
to adopt appropriate rules to “define, 
and prescribe means reasonably 
designed to prevent, such acts, 
practices, and courses of business as are 
fraudulent, deceptive or 
manipulative.” ** The Commission 
believes that this provision gives it 
ample authority to regulate the improper 
issuance of security ratings should 
abuses develop which necessitate such 
action. 


IV. Tombstone Advertisements 


In accordance with the views 
expressed herein concerning voluntary 
disclosure of security ratings in 
registration statements, the Commission 
believes it is appropriate that issuers 
also be permitted to disclose such 
ratings in tombstone advertisements. 
The Commission notes that such 
disclosure currently appears in 
advertisements for securities that are 
exempt from registration under the 
Securities Act, notably municipal 
securities. Accordingly, the Commission 
is proposing to amend Rule 134{a) under 


34 15 U.S.C. 80b-1 et seq. The three major rating 
organizations, Standard & Poor's, Moody's and 
Fitch, are all registered with the Commission as 
investment advisers. 

®5 See Statement of Philip A. Loomis, Jr., 
Commissioner, Securities and Exchange 
Commission, at hearings on Municipal Bonds Rating 
Regulation before the House Subcommittee on 
Consumer Protection and Finance of the Committee 
on Interstate and Foreign Commerce, 94th Cong., 2d 
Sess. 17 (1976); Jn re John R. Brick, Securities 
Exchange Act Release No. 11763 (Oct. 24, 1975), 8 
SEC Docket 240; Paul K. Peers, Inc., 42 $.E.C. 539 
(1965); Anne Caseley Robin, 41 §.E.C. 634 (1963). 

36 Section 206 provides in relevant part that: 

It shall be unlawful for any investment adviser, 
by use of the mails or any means or instumentality 
of interstate commerce, directly or indirectly— 

(1) to employ any device, scheme, or artifice to 
defraud any client ar prospective client; 

(2) to engage in any transaction, practice, ar 
course of business which operates as a fraud or 
deceit upon any client or prospective client; . . . 

(4) to engage in any act, practice, or course of 
business which is fraudulent, deceptive, or 
manipulative. The Commission shall, for the 
purposes of this paragraph (4) by rules and 
regulations define, and prescribe means reasonably 
designed to prevent, such acts, practices, and 
courses of business as are fraudulent, deceptive, or 
manipulative. 
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the Securities Act to add a new 
subparagraph (14) which would provide 
that any security rating or ratings of a 
class of debt securities, convertible debt 
securities and preferred stock and the 
name or names of the rating 
organization which assigned the rating 
would not be deemed a prospectus as 
defined in Section 2(10) of the Securities 
Act [15 U.S.C. 77b(10)]}. As in the case of 
proposed Rule 436(g), this proposal 
would define the term “nationally 
recognized statistical rating 
organization” by reference to the 
Commission's uniform net capital rule. 


V. Request for Comments 


Any interested persons wishing to 
submit written comments on proposed 
Rule 134(a)(14) or proposed Rule 436(g) 
are requested to do so. The Commission 
also requests comment concerning 
possible revisions or amendments to 
any other rules or forms under the 
Securities Act or the Exchange Act that 
may be necessary or appropriate to 
further the purposes discussed herein. 
The Commission further solicits 
comment as to whether the proposals 
would have an adverse effect on 
competition or would impose a burden 
on competition that is not necessary or 
appropriate in furtherance of the 
purposes of the Securities Act or the 
Exchange Act. 


VI. Text of Proposals 


In accordance with the foregoing, it is 
proposed to amend Title 17, Chapter II 
of the Code of Federal Regulations as 
follows: 


PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 


1. By adding paragraph (a)(14) to 
§ 230.134 to read as follows: 


§ 230.134 Communications not deemed a 
prospectus. 
* * * * - 


a: 


(14)(i) With respect to any class of 
debt securities, any class of convertible 
debt securities or any class of preferred 
stock, the security rating or ratings 
assigned to the class of securities by any 
nationally recognized statistical rating 
organization and the name or names of 
the nationally recognized statistical 
rating organization(s} which assigned 
such rating(s). 

(ii) For the purpose of paragraph 
14(a)(i) of this section, the term 
“nationally recognized statistical rating 
organization” shall have the same 
meaning as used in Rule 15c3— 
1(c)(2)(vi)(E) under Securities Exchange 
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Act of 1934 (17 CFR 240.15c3- 
1(c)(2)(vi)(E)). 


* * 


2. By adding paragraph (g) to § 230.436 
to read as follows: 


§ 230.436 Consents required in special 
cases. 


* * * * * 


(g)(1) Notwithstanding the provisions 
of paragraphs (a) and (b) of this section, 
a security rating or ratings assigned to a 
class of debt securities, a class of 
convertible debt securities, or a class of 
preferred stock by a nationally 
recognized statistical rating organization 
shall not be considered a part of a 
registration statement prepared or 
certified by a person or a report or 
valuation prepared or certified by a 
person within the meaning of sections 7 
and 11 of the Act. 

(2) For the purpose of paragraph (g)(1) 
of this section, the term “nationally 
recognized statistical rating 
organization” shall have the same 
meaning as used in Rule 15c3- 
1(c)(2)(vi)(E) under the Securities 
Exchange Act of 1934 (17 CFR 240.15c3- 
1(c)(2)(vi)(E)). 

VII. Statutory Authority 


This rulemaking is being promulgated 
pursuant to Sections 7, 10 and 19{a) of 
the Securities Act (15 U.S.C. 77g, 77i and 
77s(a)). 

By the Commission. 

George A. Fitzsimmons, 

Secretary. 

August 6, 1981. 

Regulatory Flexibility Act Certification 

I, John S. R. Shad, Chairman of the 
Securities and Exchange Commission, hereby 
certify, pursuant to 5 U.S.C. 605(b), that the 
proposed rulemaking published in Securities 
Act Release No. 6336 (August 6, 1981), 
“Disclosure of Security Ratings in 
Registration Statements,” will not, if 
promulgated, have a significant economic 
impact on a substantial number of small 
entities. The reason for such certification is 
that the proposed rules will impose no 
mandatory requirements upon issuers but, 
instead, will remove certain regulatory 
impediments to the voluntary disclosure of 
security ratings. It is anticipated that the 
effects of the proposed rules will not be 
significant for any class of registrants. Thus, 
the proposed rules will not have a significant 
economic impact on any small entities. 

Dated: August 6, 1981. 

John S. R. Shad, 

Chairman. 

[FR Doc. 81-23443 Filed 8-13-81; 12:56 pm] 
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17 CFR Parts 230 and 239 


[Release Nos. 33-6337; 34-18013; File No. 
$7-899) 


integrated Disclosure: Proposed 
implementing Amendments to Rules 
and Forms Under the Securities Act of 
1933 and Rescission of Obsolete 
Forms. 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Proposed amendments to rules 
and forms. 





SUMMARY: The Commission is 
publishing for comment proposed 
amendments to certain rules and forms 
under the Securities Act of 1933 and the 
proposed rescission of rarely used forms 
under that Act. The proposed 
amendments are intended: to reflect the 
proposed revision of Regulation SK, the 
repository for content requirements for 
documents filed with the Commission 


under the Federal securities laws; to be 


consistent with the proposed adoption 
of Forms S-1, S-2 and S-3 which will 
provide the framework for registration 
of securities under the Securities Act; to 
improve and clarify disclosure 
requirements; to reduce burdens on 
registrants while ensuring adequate 
disclosure to investors; and to facilitate 
the integration of disclosure systems 
under those Acts. 


DATE: Comments must be received on or 
before October 30, 1981. 

ADDRESSES: Comments should be 
submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C 20549. 
All comment letters should refer to File 
No. $7-899. All comments received will 
be available for public inspection and 
copying in the Commission’s Public 
Reference Room, 1100 L St., N.W., 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
William L. Larsen, (202) 272-2604, Office 
of Disclosure Policy, Division of 
Corporation Finance. 


SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission 
today published for comment 
amendments generally of a technical 
nature to Rule 138 (17 CFR 230.138) 
under the Securities Act of 1933 (the 
“Securities Act”) and the following 
forms for Securities Act registration: S-8 
(17 CFR 239.16b); S—11 (17 CFR 239.18); 
S-14 (17 CFR 239.23); and S-15 (17 CFR 
239.29). The proposed technical 
amendments revise cross-references to 
Regulation S-K (17 CFR 229.001 et seg.) 
and current forms S—7 (17 CFR 239.26) 


SEC DOCKET/415 





and S-16 (17 CFR 239.27) to conform 
with the proposed revision of Regulation 
S—-K ! and the proposed adoption of new 
Forms S-2 and S-3, which would replace 
Forms S-7 and S-16.? 

As part of its ongoing program of 
clarification and streamlining of 
registration forms, the Commission also 
is proposing other amendments to Forms 
§-8, S-11, S-14 and S-15. Among other 
things, these proposed changes will 
streamline the forms by substituting 
references to information required by 
disclosure items of Regulation S-K 
where applicable and by deleting 
instructions made superfluous by the 
proposed revision of Regulation C under 
the Securities Act (17 CFR 230.400 to 
230.494).° Form S-8 would be amended 
to reflect the fact that in most cases 
registrants can update form S-8 
prospectuses through incorporation by 
reference of their periodic reports filed 
under the Securities Exchange Act of 
1934 (the “Exchange Act”). 

In connection with the proposal of 
new Forms S-1, S-2 and S-3, the 
Commission proposes to rescind forms 
S~7 and S-16 and substantially alter the 
usage and content of existing Form S~2.* 
Proposed Forms S-1 and S-2 will 
replace current forms S—1 and S-2 in 
Part 239 of Title 17 of the Code of 
Federal Regulations. Proposed Form S-3 
will be added to Part 239. 

The Commission also proposes to 
rescind a number of rarely-used forms. 
Such rescissions would include Forms: 
C-2 (17 CFR 239.4); D-1 (17 CFR 239.6); 
D-1A (17 CFR 239.7); S-10 (17 CFR 
239.17); and S13 (17 CFR 239.25). 

Finally, the Commission is 
reproposing for comment an amendment 
to Rule 135 (17 CFR 230.135), which 
would include in the Rule as a new 
paragraph the substance of guide 51 
(Release of Price Data on subscription 
Offerings by Listed Companies) of the 
guides for the Preparation and Filing of 
Registration Statements and Reports 
under the Securities Act and the 
Exchange Act (“Guides”).5 

The Commission today has proposed 
or reproposed for comment in separate 
releases several other rulemaking 
proposals. These proposals include: (1) a 
three tier system for the registration of 
securities, Forms S—1, S-2 and S-3 
(originally denominated for comment 
purposes as Forms A, B and C);® (2) 


‘ Securities Act Release No. 6332 (August 6, 1981) 
? Securities Act Release No. 6331 (August 6, 1981). 
* Securities Act Release No. 6333 (August 6, 1981). 
* Securities Act Release No. 6331 {August 6, 1981). 
* This proposal was initially made in Securities 


Act Release No. 6276 [December 23, 1980) [45 FR 78]. 


* Securities Act Release No. 6331 (August 6, 1981), 
_Aé originally proposed in Securities Act Release) 
No. 6235 (September 2, 1980) [45 FR 63693}. 
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additional disclosure items and the 
rescission of the guides, other than 
Guides relating to specific industries, 
thereby completing the Commission's 
“sunset” review of the Guides;? (3) 
amendments to Regulation C and 
Regulation 12B under the Exchange Act 
[17 CFR 240.12b-1 thru 12b-36] to 
simplify and clarify procedural 
requirements, thereby commencing the 
Commission's “sunset” review of those 
regulations;® (4) a new rule governing 
registration of securities to be sold in a 
continuous or delayed offering;® (5) a 
rule relating to the responsibility of 
persons subject to Section 11 of the 
Securities Act in an integrated 
disclosure system; '° (6) s statement of 
the Commission's policy with respect to 
the disclosure of security ratings;'! and 
(7) amendments to certain Exchange Act 
forms and schedules" to incorporate the 
new Regulation S-K provisions and 
make other changes. These proposals 
represent the next major step in the 
Commission's efforts to achieve a 
simplified and integrated disclosure 
system under the Securities Act and the 
Exchange Act, as well as the 
continuation of the Commission's 
“sunset” review of all existing rules and 
regulations. 


I. Technical Amendments 


Securities Act Rule 138 and a number 
of Securities Act forms refer to current 
Forms S-1, S-7 or S-16. The 
Commission's proposed deletion of 
Forms S-7 and S-16 requires 
corresponding changes in existing form 
cross-references. For example, Rule 138 
makes reference to Forms S-7 and S-9. 
Since Form S-9 has been rescinded *° 
and Form S-7 is proposed to be 
rescinded and replaced by Form S-2, 
Rule 138 would be amended to include a 
reference to Form S-2. Other 
amendments of a purely technical 
nature, which are necessitated by the 
addition or deletion of instructions and 
disclosure items in the forms, include 
renumbering and relettering of form 
provisions in order to maintain the 
forms’ internal consistency. 


7 Securities Act Release No. 6332 (August 6, 1981) 
(the “Regulation S-K Rel ") as originally 
proposed in Securities Act Release No. 6276 
(December 23, 1980) [46 FR 78]. 





® Securities Act Release No. 6333 (August 6, 1981). 
® Securities Act Release No. 6334 (August 6, 1981). 


Originally proposed as part of Securities Act 
Release No. 6276 (December 23, 1980) [46 FR 78]. 

‘°Securities Act Release No. 6335 (August 6, 
1981). 

" Securities Act Release No. 6336 (August 6, 
1981). 
* Securities Act Release No. 6336 (August 6, 
1981). : 

'’ Securities Act Release No. 5791 (December 20, 
1976) [41 FR 56301]. 


The Securities Act forms in which the 
technical amendments described above 
are proposed to be made are: Forms S-8, 
S-11, S-14 and S-15. Attention is 
directed to the proposed texts of these 
forms and of Rule 138 for the proposed 
changes. 


II. Other Amendments to Securities Act 
Forms 


As part of its integration program, the 
Commission has reviewed the various 
Securities Act rules and forms with a 
view towards making disclosure 
requirements uniform, to the extent 
practicable, by substituting the uniform 
disclosure items of Regulation S-K for 
existing disclosure items and by 
eliminating unnecessary and 
burdensome disclosure items. In 
addition, the Commission proposes to 
standardize certain aspects of 
registration forms under the Securities 
Act. These changes are in accordance 
with those proposed in Forms S-1, S~2 
and S-3 and affect Forms S-8, S—11, S— 
14 and S-15. 

As amended, each of the 
aforementioned forms will contain an 
instruction entitled “Application of 
General Rules and Regulations,” which 
directs attention to the general 
regulations under the Securities Act and 
specifically to Regulation C and 
Regulation S-K. Although most of the 
forms currently contain references to 
Regulation C, the proposed standard 
instruction eliminates superfluous 
references to Regulation C and also 
directs attention to Regulation S-K as 
the repository of uniform disclosure 
items. General instructions regarding 
“Documents Comprising the Registration 
Statement,” “Form and Content of 
Prospectus” and “Preparation of 
Prospectus” are proposed to be removed 
from the forms, because the procedural 
content of these instructions is included 
in proposed amendments to Regulation 
cus 

The Commission also proposes to 
standardize, to the extent practicable, 
the signature requirements of the forms 
listed above with the requirements 
found in proposed Forms S-2 and S-3. 
The instructions to form signature 
provisions would make explicit the 
staff's longstanding position that, where 
the registrant is a limited partnership 
and, where a signing general partner is a 
corporation, a majority of its board of 
directors also must sign the registration 
statement. The instructions would also 
refer to Rule 402 concerning manual 
signatures and signatures pursuant to 


* See Rules 404 and 421 of Regulation C (17 CFR 
230.404, 421). 
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powers of attorney. Moreover, in light of 
recently adopted staff procedures under 
which a registration statement may not 
be reviewed," the signature provisions 
of the forms would require a registrant 
to certify that it meets the requirements 
for filing on the particuler form. 

With regard to disclosure, the 
Commission proposes to substitute 
references to proposed items in 
Regulation S-K for the current 
requirements of Regulation C and the 
Guides. For example, three of the items 
to be added to the forms refer to 
proposed Items 501, 502 and 503 of 
Regulation S-K, which are derived from 
the Guides and Regulation C, as well as 
from the uniform disclosure items 
proposed in Form A. Item 501 (Forepart 
of Registration Statement and Outside 
Front Cover Page of Prospectus) sets 
forth information which must appear on 
the outside front cover page of a 
prospectus and on the facing page of a 
registration statement. The requirements 
of Item 501 include the presentation of 
information regarding the registrant and 
the offering, including the legends and 
other information which constitute the 
usual format of the cover page of a 
prospectus. Item 502 {Inside Front and 
Outside Back Cover Pages of 
Prospectus) sets forth requirements for 
information appearing on the inside 
front and the outside back cover pages 
of the prospectus. Item 502 requires 
registrants, where appropriate, to make 
certain statements regarding 
stabilization and other matters. Item 503 
(Summary Information and Risk Factors) 
describes the requirements applicable to 
any summary and list of risk factors 
which may, where appropriate, be 
included in the prospectus. 

Forms S-11, S-14 and S-15 contain an 
item in Part II (information not required 
in the prospectus) of the registration 
statement calling for disclosure with 
respect to the interests of experts and 
counsel named in the prospectus. The 
Commission proposes to revise this item 
to refer to proposed Item 509 of 
Regulation S-K, and to move this item to 
Part I (information required in 
prospectus) of these forms because it 
believes that such disclosure is more 
appropriate for presentation in the 
prospectus. '* 

The requirements of Part II of the 
forms also are modified in the following 
respects: to include the information 
regarding indemnification previously 
required by Guide 46 by means of a 
specific form item referring to proposed 
tem 510 of Regulation S-K; to eliminate 


‘8 See SEC News Digest (November 17, 1980). 
16 See, Guide 56 and the text and discussion of 
proposed Item 509 in the Regulation S-K Release. 
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undertakings from the forms and 
consolidate them in proposed Item 512 
of Regulation S-K; and to eliminate 
exhibit requirements from the forms and 
consolidate them in proposed Item 601 
of Regulation S-K. 

Proposed amendments to the forms 
are discussed below. 

Form S-8. With regard to the General 
Instructions of Form S-8, the 
Commission proposes to make a number 
of changes. In addition to adding the 
standardized paragraphs on the 
Application of General Rules and 
Regulations, these changes would 
include removing General Instructions C 
and D because their contents are to be. 
shifted to amended Regulation C. 
General Instructions E and F therefore 
would be redesignated as General 
Instructions C and D. General 
Instruction A(2) would be amended to 
clarify the fact that it is unnecessary to 
file a Form 11-K if a plan has not been 
in existence for at least 90 days prior to 
the date of filing of the registration 
statement. Redesignated General 
Instruction C (Unavailability of the Form 
S-8 Prospectus for Reoffers or Resales) 
would be amended to refer to proposed 
Rule 462A, which sets out specific 
requirements concerning all secondary 
offerings of securities to be made on a 
delayed or continuous basis, and to 
delete provisions which are inconsistent 
with that proposal. 

The Commission also is proposing 
amendments to disclosure items of Form 
S-8. Along with the addition of Items 
501, 502 and 503 of proposed Regulation 
S-K as new Items 1, 2 and 3 of Form S-8, 
paragraphs (b} and (c) of current Item 11 
(Securities to be Registered} would be 
replaced and retitled with a reference to 
proposed Item 202 of Regulation S-K 
(Description of Registrant's Securities), 
which would require substantially the 
same information regarding the 
registrant's securities. *” 

Current Item 12 would be revised to 
delete certain requirements which are 
proposed to be relocated in Regulation 
C. Notably, the instruction in current 
Item 12 regarding consents with respect 
to inclusion of material incorporated by 
reference is proposed to be included in 
Rule 439 of Regulation C (17 CFR 
230.439). Item 12 also would be amended 
to eliminate the requirement to 
incorporate by reference information 
from a proxy or information statement. 
This amendment is consistent with 
proposed Form S-3 and reflects the 
Commission’s belief that direct 
incorporation of proxy material would 


‘7 Also, the definition of executive officer in 
current Item 2 would be replaced by the uniform 
definition proposed to be added to Regulation C. 


be unnecessary since Form 10-K (17 
CFR 249.310) would include relevant 
proxy information, through 
incorporation by reference in most 
cases. Correspondingly, references to 
such proxy or information statements 
would be deleted from current Item 13. 
A new Item 18 (Indemnification of 
Directors and Officers) referring to 
proposed Item 510 of Regulation S-K 
would be added to Part II of Form S-8. 

Both sections of the Undertakings ~ 
provision of the Form are proposed to be 
changed. The first paragraph is amended 
to refer to the Undertakings provision of 
Regulation S-K, Item 512, which requires 
the same undertaking. The second 
paragraph is eliminated, because it is 
duplicative of proposed Item 512. An 
instruction has been added which notes 
that in many of those situations where 
annual updating cannot be completely 
accomplished through the filing of 
Exchange Act periodic reports, ® staff 
practice allows registrants to utilize an 
“appendix” to the prospectus for this 
purpose.’ 

Finally, in other proposed 
amendments to Form S-8, the signatures 
provision of the Form would be changed 
to adopt the signatures format of other 
Securities Act forms and the 
Instructions as to Exhibits would be 
replaced by a new Item 19 referring to 
Item 601 (Exhibits) of Regulation S-K. 

Form S-11. Changes similar to those 
proposed for other Securities Act forms 
are proposed to be made in the General 
Instructions section of Form S-11. The 
standard Application of General Rules 
and Regulations paragraphs are added. 
Paragraphs which are repetitive of 
requirements found in Regulation C are 
proposed to be deleted and the General 
Instructions redesignated accordingly. 
Further, the signatures clause would be 
amended to make Form S-11 consistent 
with other Securities Act forms. 

With respect to disclosure, the 
€ommission is proposing to delete 
certain items from Form S—11 and to 
replace those items with new items that 
contain references to uniform disclosure 
items of Regulation S-K that require 
substantially the same information.” As 


18 See Securities Act Release No. 6202 (April 2, 
1980) [45 FR 23653]. 

1® See Securities Act Release No. 6281 (January 
15, 1980) [46 FR 8446]. 

— — in Form S-11 currently contain 





f lation S-K items and are 

posed rs erat ded to conform the references 
to the proposed revision of Regulation S-K. Current 
Items 16 (Legal Proceedings), 18 (Security 
Ownership of Certain Beneficial Owners and 
Management), 19 (Directors and Executive Officers), 
20 (Management Remuneration and Transactions) 
and 32 (Financial Statements and Exhibits} will now 
refer, respectively, to Items 103, 403, 401, 402 and 
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SEC DOCKET/417 





necessitated by these and other 
proposed amendments, the Commission 
is proposing to renumber the items in 
Form S-11. 

The items in Form S-11 which are 
proposed to be replaced by uniform 
disclosure items of Regulation S-K in 
the manner described above are: Item 2 
(Plan of Distribution), to be replaced 
(with the heading remaining the same) 
with a new Item 7 referring to proposed 
{tem 508 of Regulation S-K (also entitled 
Plan of Distribution); Item 3 (Use of 
Proceeds to Registrant), to be replaced 
(with the heading remaining the same) 
with a new Item 8 referring to proposed 
Item 504 of Regulation S-K (Use of 
Proceeds); Item 6 (Selected Financial 
Data; Management's Discussion and 
Analysis of Financial Condition and 
Results of Operations), to be replaced 
with new Items 9 and 10 referring to 
proposed Items 301 (Selected Financial 
Data) and 303 (Management's 
Discussion and Analysis of Financial 
Condition and Results of Operations) of 
Regulation S-K; Item 13 (Description of 
Shares Being Registered), Item 14 (Long- 
term Debt Being Registered) and Item 15 
(Other Securities Being Registered) to be 
replaced with a new Item 18 referring to 
proposed Item 202 of Regulation S-K 
(Description of Registrant's Securities); 
Item 25 (Other Expenses of Issuance and 
Distribution), to be replaced (with the 
heading remaining the same) with a new 
Item 28 referring to proposed Item 511 of 
Regulation S-K (also entitled Other 
Expenses of Issuance and Distribution); 
Item 26 (Relationship with Registrant of 
Experts Named in Registration 
Statement), to be replaced with a new 
Item 27 to be located in the prospectus, 
referring to proposed Item 509 of 
Regulation S-K (Interest of Named 
Experts and Counsel); Item 28 (Recent 
Sales of Unregistered Securities), to be 
replaced (with the heading remaining 
the same) with a new Item 30 referring 
to proposed Item 701 of Regulation S-K 
(also entitled Recent Sales of 
Unregistered Securities); Item 30 
(Indemnification of Directors and 
Officers), to be replaced (with the 
heading remaining the same) with a new 
Item 31 referring to proposed Item 510 of 
Regulation S-K (also entitled 
Indemnification of Directors and 
Officers); and the Undertakings section 
of Form S—11, which will be replaced 


601 of Regulation SK, which, with the exception of 
Item 601; have the same titles as the Form S-11 
items. Current Item 24 (Financial Statements and 
Supplementary Data) will now refer to Items 302 
(Supplementary Financial Information) and 304 
(Disag: ts with A tants on Accounting 
and Financial Disclosure) of Regulation S-K, which 
encompass the information required by current Item 
12'of Regulation SK. 
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with a new Item 34 referring to proposed 
Item 512 of Regulation S-K 
(Undertakings). 

As in other forms, the Commission is 
proposing to add to Form S—11 three 
new items (to be designated Items 1, 2 
and 3) referring to proposed Items 501, 
502 and 503 of Regulation S-K. Other 
proposed additions necessary to retain 
the same disclosure requirements 
currently pertaining to Form S-11 
include new Items 4, 5 and 17 which 
refer, respectively, to proposed Items 
505 (Determination of Offering Price), 
506 (Dilution) and 201 (Market Price of 
and Dividends on the Registrant's 
Common Stock and Related Stockholder 
Matters) of Regulation S-K. Further, the 
Commission is proposing to delete Item 
1 of Form S-11 (Distribution Spread;). 
Item 1 would be replaced, in large part, 
by the addition of new Item 1 (Forepart 
of Registration Statement and Outside 
Front Cover Page of Prospectus) and 
new Item 7 (Plan of Distribution), which 
require almost all of the information 
required under current Item 1. The 
remainder of the information required 
by current Item 1 would now be required 
by new Item 6, to be entitled Selling 
Security Holders, which refers to 
proposed Item 507 of Regulation S-K 
(also entitled Selling Security Holders). 
Similarly, the Commission is proposing 
to delete current Items 17 (Parents of 
Registrant) and 29 (Subsidiaries of 
Registrant). Deletion of the Subsidiaries 
item is proposed because equivalent 
information will be available in the 
Exhibits to the Form pursuant to Item 
601 of proposed Regulation S-K, which 
requires registrants to attach a list of 
subsidiaries as an exhibit to the filing. 
Deletion of the item regarding parents is 
proposed because such information 
would, in almost all instances, be 
disclosed under new Item 20 of Form S- 
11 (Security Ownership of Certain 
Beneficial Owners and Management). 
The Commission also is proposing to 
delete current Items 4 (Sales Otherwise 
than for Cash) and 5 (Capital Structure) 
of Form S—11. The information required 
by Item 4 is now included in that 
required by proposed Item 508 of 
Regulation S-K, a reference to which is 
proposed to be made in new Item 7 (Plan 
of Distribution) of the Form. Consistent 
with the approach taken in Forms S-1, 
S-2 and S-3, current Item 5 would be 
omitted from Form S11 because the 
information it requires is readily 
available from other sources within the 
registration statement. 

Finally, the Supplemental Information 
provision is deleted except for 
paragraph (c), which is proposed to be 
added as an Instruction to new Item 9. 


The remainder of this information is 
specifically mentioned in proposed Rule 
419 of Regulation C or is no longer 
necessary. Consistent with the 
Commission's approach tc Supplemental 
Information in proposed Rule 419 of 
Regulation C, the information noted in 
the Instruction would have to be 
furnished only upon request of the 
registrant. 

Form S-14. Changes similar to those 
proposed in other Securities Act forms 
also are proposed for Form S—14.”! The 
Commission proposes to add the 
standard paragraphs regarding the 
Application of General Rules and 
Regulations to Form S-14, while 
removing general instructions which 
would be relocated in amended 
Regulation C. The signatures clause is 
proposed to be amended in accordance 
with other form signature clauses. With 
respect to disclosure, it is proposed to 
insert as the first three items of Form S- 
14 new items which refer to proposed 
Items 501, 502 and 503 of Regulation S- 
K. In connection with this change, the 
Commission specifically inquires 
whether the inclusion of new items 
referring to Items 501, 502 and 503 would 
be confusing or would diminish 
registrants’ flexibility to combine proxy 
statements and prospectus disclosure in 
proxy statement format. 

The Commission proposes to delete 
the following Form S—14 disclosure 
items and replace them with new items 
referring to substantially similar uniform 
disclosure items in Regulation S-K: Item 
3 (Interest of Experts Named in 
Registration Statement), to be relocated 
in the prospectus and replaced with a 
new Item 8 [Interests of Named Experts 
and Counsel) referring to Item 509 of 
Regulation S-K (also entitled Interests 
of Named Experts and Counsel); Item 4 
(Indemnification of Directors and 
Officers), to be replaced (with the 
heading remaining the same) with a new 
Item 9 referring to proposed Item 510 of 
Regulation S-K (also entitled 
Indemnification of Directors and 
Officers); Item 5 (Exhibits Filed) to be 
replaced with a new Item 10 (Exhibits) 
referring to Item 601 of Regulation S-K 
(also entitled Exhibits); and Item 6 
(Undertaking to File Prospectuses as 
Amendments), to be replaced by a new 
Item 11 (Undertakings) referring to 
proposed Item 512 of Regulation S-K 
(also entitled Undertakings). 

In addition, the Commission proposes 
to delete paragraph (c) of current Item 1 


21 It should be noted that, in addition to propeging 
the changes discussed herein, the Commission is 
reexamining the disclosure requirements of Form S- 
14 as part of its separate business combination 
project. 
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of Form S-14, which states that the 
information called for by Rule 426 
(Statement as to Stabilizing, 17 CFR 
230.426) need not be specified in the 
prospectus. In the proposed revision of 
Regulation C, Rule 426 is proposed to be 
deleted. Its contents are included in 
proposed Item 502 of Regulation S-K, 
which prescribes stabilization 
disclosure only where appropriate. 
Thus, paragraph (c) of current Item 1 is 
no longer necessary. 

Finally, the Commission proposes to 
add new Items 4 and 5, which refer 
respectively to proposed Items 201 
(Market Price of and Dividends on the 
Registrant's Common Stock and Related 
Stockholder Matters) and 506 (Dilution) 
of Regulation S-K. 

Form S-15. The Commission is 
proposing to amend Form S-15 in a 
fashion similar to the other Securities 
Act form amendments discussed above. 
Thus, the standard general instruction 
as to the Application of General Rules 
and Regulations is proposed to be added 
and a superfluous instruction would be 
deleted. As with the other Securities Act 
forms, the Commission is proposing to 
conform the signatures clause of Form 
S-15 with the signatures provisions to 
be found in proposed Forms S-2 and S- 
3. Items containing references to 
Regulation S-K would be updated, 
where appropriate. Redesignated 
General Instruction D (Availability of 
the Prospectus for Reoffers or Resales) 
would be amended to refer to proposed 
Rule 462A, which sets out specific 
requirements concerning all secondary 
offerings of securities to be made on a 
delayed or continuous basis, and to 
delete provisions which are inconsistent 
with that proposal. 

Consistent with changes in the other 
forms, items referring.to proposed Items 
501 and 502 of Regulation S-K would be 
added to Form S~15. In addition, the 
registrant's address and telephone 
number and risk factors are proposed to 
be added to the summary item (new 
Item 3). As noted above with regard to 
the addition of Items 501, 502 and 503 to 
Form S-14, the Commission specifically 
inquires whether the inclusion in Form 
S-15 of new Items 1 and 2 referring to 
Items 501 and 502 of proposed 
Regulation S-K would be confusing or 
would diminish registrants’ flexibility to 
combine proxy statements and 
prospectus disclosure in proxy 
statement format. 

The Commission also is proposing to 
delete and renumber Items 12 
(Undertaking to File Prospectuses as 
Amendments) and 13 (Interest of 
Experts Named in Registration 
Statement) of Form S—15 and to replace 
them with new Items 16 (Undertakings) 
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and 13 (Interests of Named Experts and 
Counsel), which refer to Items 512 and 
509 of Regulation S-K, respectively, and 
require substantially the same 
information. New Item 13 would be 
located in the prospectus, in accordance 
with Commission practice in other 
forms. A new Item 14 (Indemnification 
of Directors and Officers) referring to 
Item 510 of proposed Regulation S-K 
would be added to Form S-15, while 
current Item 10 (Undertaking to 
Transmit Certain Material) would be 
deleted because the undertaking it 
requires would be encompassed in new 
Item 16 (Undertakings). 

The other changes to Form S-15 are 
related to corresponding changes in 
proposed Form S-2. The first change is 
with respect to the option of providing 
updating information by delivering the 
issuer's latest Form 10-Q. In response to 
commentators’ concerns regarding a loss 
of flexibility, the Commission has 
deleted from proposed Form S-2 the 
instruction which would have required 
that a Form 10-Q used to accompany a 
prospectus be filed at least ten days 
prior to effectiveness of the registration 
statement. The same instructions are 
being deleted from new Items 8(a) and 
9({a) of Form S-15. At the same time, © 
however, the Commission is proposing 
an amendment to Rule 402(a)(2) in the 
Regulation C Release for the same staff 
processing purposes that prompted the 
now deleted instruction. Rule 402(a)(2) 
would require that copies of Form 10-Q 
reports which registrants using Form S-2 
or S-15 have chosen to deliver with the 
prospectus in lieu of prospectus 
reiteration must be included with all 
copies of the registration statement filed 
with the Commission. 

Second, the Commission has added 
the informal quarterly report (if 
delivered with the prospectus) to the 
documents which must be incorporated 
by reference in Form S~2. Similarly, new 
Item 12 of Form S15 (Incorporation of 
Certain Information by Reference) is 
amended to require incorporation by 
reference of the informal quarterly 
report, if delivered with the prospectus. 

Third, the incorporation by reference 
provisions of Form S15 are proposed to 
be changed to correspond to changes 
proposed to be made in Form S-2. As 
discussed in the release proposing Form 
§-2, the Form S-15 incorporation by 
reference item (new Item 12) now would 
be contained in Part I of the Form and 
would require incorporation of the 
spécified reports and information by 
reference into the prospectus itself 
rather than into Part_II of the registration 


statement.”*In addition, like Form S~2, 
Form S-15 would require the prospectus 
to contain the detailed description 
listing all material incorporated by 
reference therein. This change is in 
response to commentator views that this 
information is most appropriately placed 
in the prospectus itself in order to 
inform investors as to other documents 
or information deemed part of the 
prospectus. 

Finally, new Items 8 (Additional 
Information With Respect to the Issuer) 
and 9 (Additional Information With 
Respect to the Company Being 
Acquired) are proposed to be amended 
to indicate, consistent with Form S-2, 
that financial information maybe 
required in the prospectus where there 
has been a correction of an error or a 
material disposition of assets outside 
the normal course of business, as well 
as where there has been a significant 
business combination or a change in 
accounting principles. 


Ill. Rescission of Forms S-7 and S-16 
and R t of Existing Form S-2 


In a separate release published today, 
the Commission has proposed new 
Forms S-2 and S-3 as part of its 
reorganized system for the registration 
of securities under the Securities Act. 
Accordingly, the Commission is 
proposing to rescind Forms S~7 and S-16 
and to replace existing Form S~2. 


IV. Rescission of Certain Obsolescent 
Forms 


The Commission is proposing to 
eliminate a number of infrequently used 
Securities Act registration forms. In 
most cases, filings on the affected forms 
are so rarely made that the Commission 
questions the need to retain such forms 
and believes that the forms can be 
eliminated without detriment to any 
registrant. In this category are the 
following forms, which are proposed for 
rescission: Form C-2 (for Certain Types 
of Certificates of Interest in Securities); 
Form D-1 (for Certificates of Deposit); 
Form D-1A (for Certificates of Deposit 
Issued by Issuers of Securities Called 
For Deposit); and Form S—13 (for 
Registration under the Securities Act of 
1933 of Voting Trust Certificates). The 
Commission also proposes to rescind 
Form S-10 (for Oil or Gas Interests or 
Rights), which is outdated and rarely 
used. Disclosure in the oil and gas area 
is currently under study and the 
Commission anticipates that a new form 
for registration of such securities may be 


22 Existing Forms S-8 and S-16 both require 
incorporation by reference into the prospectus, Part 
I of the registration statement. 
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proposed in the future. The Commission 
specifically urges commentators to state 
their views regarding the proposed form 
rescissions. 


V. Rule 135 


In connection with its proposed 
revision of Regulation S-K and Guides, 
the Commission proposed to delete 
Guide 51 (Release of Price Data on 
Subscription Offerings by Listed 
Companies) and include its substance as 
a paragraph of Rule 135 (Notice of 
Certain Proposed Offerings).?* The new 
paragraph of Rule 135 would permit 
dissemination of price data on 
subscription offerings pursuant to 
specified conditions. Although the two 
commentators who offered an opinion 
on this proposal suggested that the 
matters which may be disclosed on the 
Dow Jones broad tape be expanded, the 
Commission believes that expansion of 
data disclosed beyond the limits of 
Guide 51 is inappropriate at this time. 
However, the Commission solicits 
further public comment and is 
reproposing the amendment to Rule 135. 


VL. Regulatory Flexibility Act 
Certification 


Pursuant to Section 605(b) of the 
Regulatory Flexibility Act,5 U.S.C. 
605(b), the Chairman of the Commission 
has certified that the amendments 
proposed herein will not, if promulgated, 
have a significant economic impact on a 
substantial number of small entities. 
This certification, including the reasons 
therefore, is attached to this release. 


Text of Proposals 


In accordance with the foregoing, it is 
proposed to amend Title 17, Chapter II, 
of the Code of Federal Regulations as 
follows: 


PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 


1. By adding paragraph (c) to § 230.135 
to read as follows: 


§ 230.135 Notice of certain proposed 
offerings. 
(c) Notwithstanding the provisions of 
paragraphs (a) and (b) of this section, in 
the case of a rights offering of a security 
listed on a national securities exchange, 
information with respect to the interest 
rate, conversion ratio and subscription 
price may be disseminated through the 
facilities of the exchange or the Dow 
Jones broad tape, provided such 
information is already disclosed in a 


“See Guides Release, 46 FR 100. 


420 /SEC DOCKET 


registration statement on file with the 
Commission. 


2. By revising § 230.138 to read as 
follows: 


§ 230.138 Definition of “offer for sale” and 
“offer to sell” in sections 2(10) and 5(c) in 
relation to certain publications. 

(a) Where a registrant which meets all 
of the conditions for the use of Form S-2 
(§ 239.12 of this chapter) has filed or 
proposes to file a registration statement 
under the Act relating solely to a 
nonconvertible debt security or to a 
nonconvertible, nonparticipating 
preferred stock, publication, or 
distribution in the regular course of its 
business by a dealer of information, 
opinions or recommendations relating 
solely to common stock or to debt or 
preferred stock convertible into common 
stock of such issuer shall not be deemed 
to constitute an offer for sale or offer to 
sell the security to which such 
registration statement relates for 
purposes of sections 2(10) and 59(c) of 
the Act, even though such dealer is or 
will be 4 member of the underwriting 
syndicate or dealer group in connection 
with the distribution of the security to 
which such registration statement 
relates. 

(b) Where a registrant which meets all 
of the conditions for the use of Form S-2 
(§ 239.12 of this chapter) has filed or 
proposes to file a registration statement 
under the Act relating solely to common 
stock or to debt or preferred stock 
convertible into common stock, the 
publication or distribution in the regular 
course of its business by a dealer of 
information, opinions or 
recommendations relating solely to a 
nonconvertible debt security, or to a 
nonconvertible nonparticipating 
preferred stock shall not be deemed to 
constitute an offer for sale or offer to 
sell the security to which such 
registration statement relates for 
purposes of sections 2(10) and 5{c) of the 
Act, even though such dealer is or will 
be a member of the underwriting 
syndicate or dealer group in connection 
with the distribution of the security to 
which such registration statement 
relates. 


PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933 


§239.4 [Removed] 

3. By removing § 239.4; 
§239.6 [Removed] 

4. By removing § 239.6; 
§ 239.7 [Removed] 

5. By removing § 239.7; 


6. By revising § 239.12 to read as 
follows: 


§ 239.12 Form S-2, for registration under 
the Securities Act of 1933 of securities of 
certain issuers. 


This form may be used for registration 
of securities under the Securities Act of 
1933 which are offered or to be offered 
in any transaction other than an 
exchange offer for securities of another 
person by any registrant which meets 
the following conditions: 

(a) The registrant is organized under 
the laws of the United States or any 
State or Territory or the District of 
Columbia and has its principal business 
operations in the United States or its 
territories. 

- (b) The registrant has a class of 
securities registered pursuant to Section 
12(b) of the Securities Exchange Act of 
1934 (“Exchange Act") or has a class of 
equity securities registered pursuant to 
section 12(g) of the Exchange Act or is 
required to file reports pursuant to 
section 15(d) of the Exchange Act; 

(c) The registrant: (1) has been subject 
to the requirements of section 12 of 15(d) 
of the Exchange Act and has filed all the 
information required to be filed pursuant 
to section 13, 14 or 15(d) for a period of 
at least thirty-six calendar months 
immediately preceding the filing of the 
registration statement on this Form; and 
(2) has filed in a timely manner all 
reports required to be filed during the 
twelve calendar months and any portion 
of a month immediately preceding the 
filing of the registration statement and, 
if the registrant has used (during the 
twelve calendar months and any portion 
of a month immediately preceding the 
filing of the registration statement) Rule 
12b-25(b) (17 CFR 240.12b-25(b)) under 
the Exchange Act with respect to a 
report or a portion of a report, that 
report or portion thereof has actually 
been filed within the time period 
prescribed by that Rule; and 

(d) Neither the registrant nor any of its 
consolidated or unconsolidated 
subsidiaries have, since the end of their 
last fiscal year for which certified 
financial statements of the registrant 
and its consolidated subsidiaries were 
included in a report filed pursuant to 
section 13(a) or 15(d) of the Exchange 
Act: (1) failed to pay any dividend or 
sinking fund installment on preferred 
stock; or (2) defaulted (i) on any 
installment or installments on 
indebtedness for borrowed money, or 
(ii) on any rental on one or more long 
term leases, which defaults in the 
aggregate are material to the financial 
position of the registrant and its 
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consolidated and unconsolidated 
subsidiaries, taken as a whole. 

(e) A foreign private issuer which 
satisfies all of the above provisions of 
these registrant eligibility requirements 
except the provisions in (a) relating to 
organization and principal business 
shall be deemed to have met these 
registrant eligibility requirements 
provided that such foreign issuer files 
the same reports with the Commission 
under section 13(a) or 15(d) of the 
Exchange Act as a domestic registrant 
pursuant to paragraph (c) of this section. 

(f) If a registrant is a successor 
registrant it shall be deemed to have met 
conditions in paragraphs (a), (b), (c) and 
(d) of this section if: (1) its predecessor 
and it, taken together, do so, provided 
that the succession was primarily for the 
purpose of changing the state of 
incorporation of the predecessor of 
forming a holding company and that the 
assets and liabilities of the successor at 
the time of succession were 
substantially the same as those of the 
predecessor; or (2) if all predecessors 
met the conditions at the time of 
succession and the registrant has 
continued to do so since the succession. 

(g) If a registrant is a majority-owned 
subsidiary it shall be deémed to have 
met the conditions of these eligibility 
requirements if its parent meets the 
conditions and if the parent fully 
guarantees the securities being 
registered as to principal and interest. 
Note: In such an instance the parent- 
guarantor is the issuer of a separate 
security consisting of the guarantee 
which must be concurrently registered. 


7. By adding § 239.13 to read as 
follows: 


§ 239.13 Form S-3, for registration under 
the Securities Act of 1933 of securities of 
certain issuers offered pursuant to certain 
types of transactions. 

This form may be used by any 
registrant which meets the requirements 
of paragraph (a) of this section for the 
registration of securities under the 
Securities Act of 1933 ("Securities Act’) 
which are offered in any transaction 
specified in paragraph (b) of this 
section, provided that the requirements 
applicable to the specified transaction 
are met. 

(a) Registrant requirements. All 
registrants must meet the following 
conditions in order to use this Form S-3 
for registration under the Securities Act 
of securities offered in the transactions 
specified in (b) of this section: 

(1) The registrant is organized under 
the laws of the United States or any 
State or Territory or the District of 
Columbia and has its principal business 
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operations in the United States or its 
territories. 

(2) The registrant has a class of 
securities registered pursuant to section 
12(b) of the Securities Exchange Act of 
1934 (“Exchange Act”) or a class of 
equity securities registered pursuant to 
section 12{g) of the Exchange Act or is 
required to file reports pursuant to 
section 15(d) of the Exchange Act; 

(3) The registrant: (i) has been subject 
to the requirements of section 12 or 15(d) 
of the Exchange Act and has filed all the 
information required to be filed pursuant 
to sections 13, 14 or 15(d) for a period of 
at least thirty-six calendar months 
immediately preceding the filing of the 
registration statement on this Form; and 
(ii) has filed in a timely manner all 
reports required to be filed during the 
twelve calendar months and any portion 
of a month immediately preceding the 
filing of the registration statement and, 
if the registrant has used (during the 
twelve calendar months and any portion 
of a month immediately preceding the 
filing of the registration statement) Rule 
12b-25(b) (17 CFR 240.12b-25(b)) under 
the Exchange Act with respect to a 
report or a portion of a report, that 
report or portion thereof has actually 
been filed within the time period 
prescribed by the Rule; and 

(4) Neither the registrant nor any of its 
consolidated or unconsolidated 
subsidiaries have, since the end of the 
last fiscal year for which certified 
financial statements of the registrant 
and its consolidated subsidiaries were 
included in a report filed pursuant to 
section 13(a) or 15(d) of the Exchange 
Act: (i) failed to pay any dividend or 
sinking fund installment on preferred 
stock; or (ii) defaulted (A) on any 
installment or installments on 
indebtedness for borrowed money, or 
(B) on any rental on one or more long 
term leases, which defaults in the 
aggregate are material to the financial 
position of the registrant and its 
consolidated and unconsolidated 
subsidiaries, taken as a whole. 

(5) A foreign private issuer which 
satisfies all of the above provisions of 
these registrant eligibility requirements 
except the provisions in (a)(1) relating to 
organization and principal business 
shall be deemed to have met these 
registrant eligibility requirements 
provided that such foreign issuer files 
the same reports with the Commission 
under section 13(a) or 15(d) of the 
Exchange Act as a domestic registrant 
pursuant to (a)(3) of this section. 

(6) If the registrant is a successor 
registrant, it shall be deemed to have 
met conditions in paragraph (a) (1), (2), 
(3), and (4) of this section if: (i) its 
predecessor and it, taken together, do 


so, provided that the succession was 
primarily for the purpose of changing the 
state of incorporation of the predecessor 
or forming a holding company and that 
the assets and liabilities of the 
successor at the time of succession were 
substantially the same as those of the 
predecessor; or (ii) if all predecessors 
met the conditions at the time of 
succession and the registrant has 
continued to do so since the succession. 

(7) If a registrant is a majority-owned 
subsidiary it shall be deemed to have 
met the conditions of these registrant 
eligibility requirements (or the 
conditions of the Transaction 
Requirements in paragraph (b) of this 
section if its parent meets the conditions 
and if the parent fully guarantees the 
securities being registered as to 
principal and interest. Note: In such an 
instance the parent-guarantor is the 
issuer of a separate security consisting 
of the guarantee which must be 
concurrently registered. 

(b) Transaction requirements. 
Security offerings meeting the following 
conditions and made by registrants 
meeting the Registrant Requirements 
above may be registered on this Form: 

(1) Primary and secondary offerings 
by certain registrants. 

Securities to be offered for cash by or 
on behalf of a registrant, or outstanding 
securities to be offered for cash for the 
account of any person other than the 
registrant, including securities acquired 
by standby underwriters in connection 
with the call or redemption by the 
registrant of warrants or a class of 
convertible securities, provided that the 
aggregate market value of the voting 
stock held by non-affiliates of the 
registrant is $150 million or more. 


Instructions. The aggregate market value of 
the registrant’s outstanding voting stock shall 
be computed by use of the price at which the 
stock was last sold, or the average of the bid 
and asked prices of such stock, as of a date 
within 60 days prior to the date of filing. [See 
the definition of “affiliate” in Securities Act 
Rule 405 (17 CFR 230.405)}. 


(2) Primary offerings of certain debt 
securities. 

Non-convertible debt securities to be 
offered for cash by or on behalf of a 
registrant, provided such debt securities 
are “investment grade debt securities,” 
as defined below. A non-convertible 
debt security is an “investment grade 
debt security” if, at the time of 
effectiveness of the registration 
statement, it has been rated in one of the 
four highest rating categories for debt by 
at least one nationally recognized 
statistical rating organization {as that 
term is used Rule 15c3—1(c}(2){vi)(E) 
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under the Securities Exchange Act of 
1934 {17 CFR 240.15¢3-1(c)(2){vi)(E})). 

(3) Securities registered or form S-8. 

Securities offered by affiliates for 
resale pursuant te the conditions 
specified in General Instruction C to 
Form S-8 (17 CFR 239.16b). 

(4) Rivhis offerings, dividend or 
interest reinvestment plans, and 
conversions or warranis. 

Securities to be offered: (i) upon the 
eaercise of outstanding rights granted by 

issuer of the securities to be offered, 

such rights are granted on a pro rata 
basis to all existing security holders of 
the class of securities to which the rights 
attach; or (ii) pursuant to a dividend or 
interest reinvestment plan; or (iii) upon 
the conversion of outstanding 
convertible securities or upon the 
exercise of outstanding transferable 
warrants issued by the issuer of the 
securities to be offered, or by an affiliate 
of such issuer; provided the issuer has 
sent to all record holders of such rights, 
or to all participants in such plans, or to 
all record holders of such convertible 
securities or transferable warrants, 
respectively, material containing the 
information required by Rule 14a-3(b) 
{(17 CFR 240.14a-3(b))] under the 
Exchange Act and Items 401, 402, and 
403 of Regulation S-K (17 CFR 229.400) 
within the twelve calendar months 
immediately preceding the filing of the 
registration statement, except that the 
information required by Items 401, 402 
and 403 of Regulation S-K need only be 
provided to holders of rights exercisable 
for common stock, holders of securities 
convertible into common stock, 
participants in plans which may invest 
in common stock, or in securities 
corvertible into common stock or 
warrants exercisable for common stock, 
respectively. 


8. By removing General Instructions C © 


and D and redesignating General 
Instructions E and F as General 
Instructions C and D; by adding Items 1- 
3 and 17-20; by redesignating Items 1-13 
accordingly; and by otherwise amending 
§ 239.16b to read as follows: 


§ 239.16b Form S-8, for registration under 
the Securities Act of 1933 of securities to 
be offered to employees pursuant to 
certain plans. 


® 2 2.4 @ 


A. Rule as to Use of Form S-8 


$424.8 6 


(2) Where interests in a plan are being 
registered and the plan's latest annual report 
filed pursuant to Section 15(d) of the 
Securities Exchange Act is to be incorporated 
by reference pursuant to the requirements of 
Form S-8, the Plan shall either: (i) have been 
subject to the requirement to file reports 
pursuant to Section 15{d) for the prior 90 days 
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and shail have filed all reports and other 
materials required to be filed by such 
requirements during the preceding 12 months 
(or for such shorter period that the plan was 
required to file such reports and materials) or 
(ii) if the plan has not previously been subject 
to the reporting requirements of Section 15(d), 
concurrently with the filing of the registration 
statement on Form S-8 the plan shall file an 
annua! report in the form required under 
Section 15(d) for its latest fiscal year (or if the 
plan has not yet completed its first fiscal 
year. then for a period ending not more than 
90 days prior to the filing date), provided that 
if the plan has not been in existence for at 
least 90 days prior to the filing date, the 
requirement to file an annual report shall not 
apply. [See instructions to Ferm 11-K and 
Rule 15d—21 (17 CFR 240.15d-21)]. 


B. Application of Genera! Rules and 
Regulations 

(1) Aitention is directed to the General 
Rules and Regulations under the Securities 
Act, particularly those comprising Regulation 
C thereunder (17 CFR 230.400 to 230.494). | 
That Regulation contains general 
requirements regarding the preparation and 
filing of registratipn statements. For purposes 
of this Form the term “employee” is defined 
as any director, trustee, officer or other 
employee. The term “issuer” as used in this 
Form means the person whose securities are 
to be offered pursuant to the plan. 

(2) Attention is directed to Regulation S-K 
(17 CFR Part 229) for the requirements 
applicable to the content of the non-financial 
statement portions of registration statements 
under the Securities Act. Where this Form 
directs the registrant to furnish information 
required by Regulation S—K and the item of 
Regulation S-K so provides, information need 
only be furnished to the extent appropriate. 


C. Unavailability of the Form S-8 Prospectus 
for Reoffers or Resales 


The Form S-8 prospectus will not be 
available for reoffers or resales of securities 
acquired pursuant to this registration 
statement by affiliates of the issuer, as 
defined in Rule 405 under the Act. However, 
such affiliates may reoffer or resell such 
securities pursuant to registration under Rule 
462A (17 CFR 230.462A) by means of a 
separate prospectus, filed with the 
registration statement on this Form S-8, that 
is prepared in the following manner: 

(1) Such prospectus may be prepared in 
accordance with the requirements of Form S- 
3 if: 

(a) The issuer, at the time of filing such 
prospectus, satisfies the Registrant 
Requirements for use of Form S-3; or 

(b) *_*2 € 

(2) If subparagraph (1), above, does not 
permit the use of a prospectus on Form S-3, 
registered reoffers or resales must be made 
by means of a separate registration statement 
utilizing whichever form is applicable. 

Notes: : 

1. Registered securities may be included in 
a reoffer prospectus if they have been or will 
be acquired by the selling security holder 
pursuant to the plan. If after the effective 
date the issuer wishes to add any person who 
has acquired or will acquire any registered 


securities pursuant to the plan to the list of 
selling shareholders, the issuer may do so by 
filing a post-effective amendment. 

2. Unregistered securities issued pursuant 
to the pian prior to the effective date of the 
first registration statement covering securities 
issued pursuant to the plan may be included 
in a reoffer prospectus. if each of the 
foliowing conditions has been met: 

(a) Such securities were issued in 
accordance with a lawful exemption from 
registration, and the issuer files as an exhibit 
a statement indicating the section of the 
Securities Act or Rule of the Commission 
under which exemption from registration was 
claimed, which statement shall set forth 
briefly the facts relied upon to make the 
exemption available. 

(b) The prospectus indicates the number of 
previously unregistered shares being 
reoffered and such number does not exceed 
ten percent of the total number of shares 
issuable under the plan. 

(c) All persons (including non-affiliates) 
holding unregistered shares to be reoffered 
pursuant to the prospectus are named as 
selling shareholders in the prospectus; 
Provided, however, That any non-affiliate 
who holds less than the lesser of 400 shares 
or 1% of the shares issuable under the plan 
need not be named if the prospectus indicates 
that certain unnamed non-affiliates, each of 
whom may sell up to 400 shares, may use the 
prospectus for reoffers and resales. 

3. The term “person” as used in General 
Instruction C shall be the same as is set forth 
in Rule 144(a)(2) under the Act. 


D. Filing and Effectiveness of Registration 
Statement; Requests for Confidential 
Treatment 


* * * *. . 


Part I. Information Required in Prospectus 


Item 1. Forepart of Registration Statement 
and Outside Front Cover Page of Prospectus. 

Set forth on the outside front cover page of 
the prospectus the information required by 
Item 501 of Regulation S-K (17 CFR 229.500). 

Item 2. Inside Front and Outside Back 
Cover Pages of Prospectus. 

Set forth on the inside front cover page of 
the prospectus or, where permitted, on the 
outside back cover page, the informatiah 
required by Item 502 of Regulation S-K (17 
CFR 229.500). 

Item 3. Summary Information and Risk 
Factors. 

Furnish the information required by Item 
503 of Regulation S—K (17 CFR 229.500). 

Item 4. General Information Regarding the 
Plan. 


* *. *. * * 
Item 5. Securities to be Offered and 
Employees Who May Participate in the Plan. 


* * * ” * 


Item 6. Purchase of Securities Pursuant to 
the Plan. 


* * * * * 


Item 7. Payment for Securities Offered. 


* * * * * 


Item 8. Contributions Under the Plan. 


* * * * * 


Volume 23, No. 5, August 18, 1981 





Item 9. Withdrawal from the Plan— 
Assignment of Interest. 
* * * 7 * 


Item 10. Defaults Under the Plan. 


skeet 


Item 11. Administration of the Plan. 


«seek & 


Item 12. Investment of Funds. 
* &£ ete & & 


(d) es * & 
Instructions to Item 12{d). 
€¢¢ ££ &.¢ 


Item 13. Charges and Deductions and Liens 
Therefor. 

(a) Describe all charges and deductions 
(other than deductions described in Item 7(a) 
and taxes), which may be made against 
employees participating in the plan or against 
funds, securities or other property held under 
the plan and indicate who will receive, 
directly or indirectly, any part thereof. Such 
description should include charges and 
deductions which may be made upon the 
termination of an employee's interest in the 
plan, or upon partial withdrawals from the 
employee's account thereunder. 

**e *& & & 


Item 14. Description of Registrant’s 
Securities. 

(a) If capital stock is to be registered 
hereunder, and such class of stock is already 
registered under Section 12 of the Securities 
Exchange Act of 1934, comply with Item 15{c). 

(b) If capital stock is to be registered 
hereunder, and such class of stock is not 
registered under Section 12 of the Securities 
Exchange Act of 1934, furnish the information 
required by Item 202 of Regulstion S—K (17 
CFR 229.200). 

Item 15. Incorporation of Certain 
Documents by Reference. 

The issuer and, where interests in the plan 
are being registered, the plan, shall 
incorporate by reference into the prospectus 
the documents listed in (a) through (c) below 
and shall state that all documents 
subsequently filed by them pursuant to 
Sections 13, 14 and 15(d) of the Securities 
Exchange Act of 1934, prior to the filing of a 
post-effective amendment which indicates 
that all securities offered have been sold or 
which deregisters all securities then 
remaining unsold, shall be deemed to be 
incorporated by reference in the prospectus 
and to be a part thereof from the date of filing 
of such documents. Copies of these 
documents are not required to be filed with 
the registration statement. 

( a} ee 
o: &:-s. 2m 

(c) If the class of securities to be offered is 
registered under Section 12 of the Securities 
Exchange Act of 1934, the description of such 
class of securities which is contained in a 
registration statement filed under such Act, 
including any amendment or report filed for 
the purpose of updating such description. 

Item 16. Additional Information. 

Describe any material changes in the 
registrant's affairs which have occurred since 
the end of the latest fiscal year for which 
certified financial statements were included 
in an annual report or prospectus 
incorporated by reference in response to Item 
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15(a) and which have not been, nor will be, 
described in a timely-filed report on Form 8- 
K or 10-Q (17 CFR 249.308 and 249.308a). 
Item 17. Interests of Named Experts and 
Counsel. 
Furnish the information required by Item 
509 of Regulation S-K (17 CFR 229.500). 


Part Il. Information Not Required in 
Prospectus 


Item 18. Indemnification of Directors and 
Officers. 

Furnish the information required by Item 
510 of Regulation S-K (17 CFR 229.500). 

Item 19. Exhibits. 

Furnish the exhibits required by Item 601 of 
Regulation S-K (17 CFR 229.600). 

“Item 20. Undertakings. 

Furnish the undertakings required by Item 
512 of Regulation S-K (17 CFR 229.500). 

Instruction: In most cases, annual updating 
can be accomplished by utilizing Exchange 
Act periodic reports. (See Securities Act 
Release No. 6202 (April 2, 1980) [45 FR 
23653].) However, in many of those situations 
where annual updating cannot be completely 
accomplished through the filing of Exchange 
Act periodic reports, the staff has indicated 
that registrants may utilize an “appendix” to 
the prospectus for this purpose. (See 
Securities Act Release No. 6281 (January 15, 
1981) [46 FR 8446].) 
Signatures 


The Registrant. Pursuant to the 
requirements of the Securities Act of 1933, the 
registrant certifies that it meets all of the 
requirements for filing on Form S-8 and has 
duly caused this registration statement to be 
signed on its behalf by the undersigned, 
thereunto duly authorized, in the City of 
pa Sie ot on 

———_, 19 —.. 
egistrant) 





tees and Title) 





Pursuant to the requirements of the 
Securities Act of 1933, this registration 
statement has been signed by the following 
persons in the capacities and on the date 
indicated. 
(Signature) 








me) 





The Plan. Pursuant to the requirements of 
the Securities Act of 1933, the plan has duly 
caused this registration statement to be 
signed on its behalf by the undersigned, 
thereunto duly authorized, in the City of 

. State of . on the 


day of ——, 19——. 





= Plan) 





p nic and Title) 

Pursuant to the requirements of the 
Securities Act of 1933, this registration 
statement has been signed below by the 
following persons in the capabilities and on 
the dates indicated. 





(Signature) 





(Title) 





(Date) 

Instructions. 1. The registration statement 
shall be signed by the registrant {and where 
interests in the plan are being registered, by 


the plan), their principal executive officer or 
officers, their principal financial officer, their 
controller or principal accounting officer, and 
by at least a majority of the board of 
directors or persons performing similar 
functions. If the signing person is a foreign 
person, the registration statement shall also 
be signed by its authorized representative in 
the United States. Where the signing person 
is a limited partnership, the registration 
statement shall be signed by a majority of the 
board of directors of any corporate general 
partner signing the registration statement. 

2. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which he signs the registration statement. 
Attention is directed to Rule 402 concerning 
manual signatures and Item 601 of Regulation 
S-K concerning signatures pursuant to 
powers of attorney. 


§ 239.17 [Removed]. 


9. By removing § 239.17; 

10. By removing General Instructions 
C, D and F, Items 1, 4-6, 13-15, 17, 29 
and Instructions As to Exhibits; by 
adding Items 1-6, 9-10, 17-18 and 31; by 
redesignating the General Instructions 
and Items to reflect additions and 
removals; by revising redesignated 
Items 7-8, 27-28 and 30-31; and by 
otherwise amending § 239.18 to read as 
follows: 


§ 239.18 Form S-11, for registration under 
the Securities Act of 1933 of securities of 
certain real estate companies. 


. * = * . 


B. Application of General Rules and 
Regulations 


(a) Attention is directed to the General 
Rules and Regulations under the Securities 
Act; particularly those comprising Regulation 
C thereunder (17 CFR 230.400 to 230.494). 
That Regulation contains general 
requirements regarding the preparation and 
filing of registration statements. 

(b) Attention is directed to Regulation S-K 
(17 CFR Part 229) for the requirements 
applicable to the content of the non-financial 
statement portions of registration statements 
under the Securities Act. Where this Form 
directs the registrant to furnish information 
required by Regulation S-K and the item of 
Regulation S-K so provides, information need 
only be furnished to the extent appropriate. 


C. Exchange Offers 


If any of the securities being registered are 
to be offered in exchange for securities of any 
other issuer, the prospectus also shall include 
the information which would be required by 
Items 9 to 16, and Item 18 if securities of such 
other issuer were being registered on this 
form. Item 26 also shall be answered as to 
any promoter, director, officer or security 
holder of such other issuer who is an 
affiliated person of the registrant. 
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D. Definitions 


* * * * * 


Part I. Information Required in Prospectus 


Item 1. Forepart of Registration Statement 
and Outside Front Cover Page of Prospectus. 

(a) Set forth on the outside front cover page 
of the prospectus the information required by 
Item 501 of Regulation S—K (17 CFR 229.500). 

(b) If there are any limitations on the 
transferability of the securities being 
registered, so state on the outside front cover 
page of the prospectus and refer to a 
statement elsewhere in the prospectus as to 
the nature of such limitations. If there is no 
market for securities of the same class as 
those being registered, so state on the outside 
front cover page of the prospectus; otherwise, 
state elsewhere in the prospectus the nature 
of the market for such securities and the 
market price thereof as of the latest 
practicable date prior to the filing of the 
registration statement or amendment thereto. 

Item 2. Inside Front and Outside Back 
Cover Pages of Prospectus. 

Set forth on the inside front cover page of 
the prospectus or, where permitted, on the 
outside back cover page, the information 
required by Item 502 of Regulation S-K (17 
CFR 229.500). 

Item 3. Summary Information and Risk 
Factors. 

(a) Furnish the information required by 
Item 503 of Regulation S-K'(17 CFR 229.500). 

(b) Where appropriate to a clear 
understanding by investors, an introductory 
statement shall be made in the forepart of the 
prospectus, in a series of short, concise 
paragraphs, summarizing the principal factors 
which make the offering speculative. Where 
appropriate, statements with respect to the 
following shall also be set forth: 

(1) A comparison in percentages of the 
securities being offered to the public and 
those issued or to be issued to affiliated 
persons; 

(2) The extent to which security holders 
may be liable for the acts or obligations of 
the registrant; 

(3) Allocation of cash distributions 
between the public security holders and 
security holders who are affiliated persons; 

(4) The remuneration and other forms of 
compensation and benefits to be received, 
directly or indirectly, by affiliated persons, 
including in the case of underwriters a 
comparison of the aggregate compensation to 
be received by them with the aggregate net 
proceeds from the sale of the securities being 
registered. 

Item 4. Determination of Offering Price. 

Furnish the information required by Item 
505 of Regulation S—K (17 CFR 229.500). 

Item 5. Dilution. 

Furnish the information required by Item 
506 of Regulation S-K (17 CFR 229.500). 

Item 6. Se/ling Security Holders. 

Furnish the information required by Item 
507 of Regulation S-K (17 CFR 229.500). 

Item 7. Plan of Distribution. 

Furnish the information required by Item 
508 of Regulation S-K (17 CFR 229.500). 

Item 8. Use of Proceeds. 

Furnish the information required by Item 
504 of Regulation SK (17 CFR 229.500). 

Item 9. Selected Financial Data. 
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(a) Furnish the information required by 
Item 301 of Regulation S-K (17 CFR 229.300). 
(b) If long-term debt or preferred stock is 

being registered, there shall be shown the 
annual interest requirements of such long- 
term debt or the annual dividend 
requirements on such preferred stock. To the 
extent that an issue represents refunding or 
refinancing, only the additional annual 
interest or dividend requirements shall be 
stated. 

Instruction. If, pursuant to this Item, a 
statement showing the pro forma taxable 
operating results of the registrant is included 
in the registration statement, the Commission 
or its staff may request as supplemental 
information, which the registrant should be 
prepared to furnish promptly upon request, a 
schedule reconciling such pro forma results 
with the historical operating results (see Rule 
3-14 of Regulation S-X). 

Item 10. Management's Discussion and 
Analysis of Financial Condition and Results 
of Operations. 

Furnish the information required by Item 
303 of Regulation S-K (17 CFR 229.300). 

Item 11. General Information as to 
Registrant. 


* * * * * 


Item 12. Policy with Respect to Certain 
Activities. 
* * * *. * 


Item 13. Investment Policies of Registrant. 


* * * * * 


Item 14. Description of Real Estate. 


* * * * * 


Item 15. Operating Data. 

Furnish the following information with 
respect to each improved property which is 
separately described in answer to Item 14. 
* * * * * 


(h) ** * v 

Instruction. Instruction 3 to Item 14 shall 
apply to this item. 

Item 16. Tax Treatment of Registrant and 
its Security Holders. : 


* * * * . 


Item 17. Market Price of and Dividends on 
the Registrant's Common Stock and Related 
Stockholder Matters. 

Furnish the information required by Item 
201 of Regulation S-K (17 CFR 229.200). 

Item 18. Description of Registrant's 
Securities, 

Furnish the information required by Item 
202 of Regulation S—K (17 CFR 229.200). 

Item 19. Legal Proceedings. 

Furnish the information required by Item 
103 of Regulation S-K (17 CFR 229.100). 

Item 20. Security Ownership of Certain 
Beneficial Owners and Management. 

Furnish the information required by Item 
403 of Regulation S-K (17 CFR 229.400). 

Item 21. Directors and Executive Officers. 

Furnish the information required by Item 
401 of Regulation S-K (17 CFR 229.400). 

Item 22. Management Remuneration and 
Transactions. 

Furnish the information required by Item 
402 of Regulation S-K (17 CFR 229.400). 

Item 23. Selection, Management and 
Custody of Registrant's Investments. 


* * * * * 


Item 24. Policies with Respect to Certain 
Transactions. 
* * * * * 


Item 25. Limitations of Liability. 


* * * * * 


Item 26. Financial Statements and 
Information. 

Include in the prospectus the financial 
statements required by Regulation S-X, the 
supplementary financial information required 
by Item 302 of Regulation S-K (17 CFR 
229.300) and the information concerning 
disagreements with accountants on 
accounting and financial disclosure required 
by Item 304 of Regulation S-K. Although all 
schedules required by Regulation S-X are to 
be included in the registration statement, all 
such schedules other than those prepared in 
accordance with Rules 12-12, 12-28 and 12-29 
of the Regulation may be omitted from the 
prospectus. 

Item 27. Interests of Named Experts and 
Counsel. 

Furnish the information required by Item 
509 of Regulation S-K (17 CFR 229.500). 


Part IJ. Information not Required in 
Prospectus 


Item 28. Other Expenses of Issuance and 
Distribution. 

Furnish the information required by Item 
511 of Regulation S-K (17 CFR 229.500). 

Item 29. Sales to Special Parties. 


* * * * * 


Item 30. Recent Sales of Unregistered 
Securities. 

Furnished the information required by Item 
701 of Regulation S-K (17 CFR 229.700). 

Item 31. Indemnification of Directors and 
Officers. 

Furnish the information required by Item 
510 of Regulation S-K (17 CFR 229.500). 

Item 32. Treatment of Proceeds from Stock 
Being Registered. 


* a * * * 


Item 33. Financial Statements and Exhibits. 

(a) List all financial statements filed as part 
of the registration statement, indicating those 
included in the prospectus. 

(b) Furnish the exhibits required by Item 
601 of Regulation S-K (17 CFR 229.600). 

Item 34. Undertakings. 

Furnish the undertakings required by Item 
512 of Regulation S-K (17 CFR 229.500). 
Signatures 

Pursuant to the requirements of the 
Securities Act of 1933, the registrant certifies 
that it meets all of the requirements for filing 
on Form S-11 and has duly caused this 
registration statement to be signed on its 
behalf by the undersigned, thereunto duly 
authorized, in the City of , State 
of ,on , 19-—. 
(Issuer) - 

By (Signature and Title) 

Pursuant to the requirements of the 
Securities Act of 1933, this registration 
statement has been signed by the following 
persons in the capacities and on the dates 
indicated. 
(Signature) 
(Title) 
(Date) 
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Instructions. 1. The registration statement 
shall be signed by the registrant, its principal 
executive officer or officers, its principal 
financial officer, its controller or principal 
accounting officer, and by at least a majority 
of the board of directors or persons 
performing similar functions. If the registrant 
is a foreign person, the registration statement 
shall also be signed by its authorized 
representative in the United States. Where 
the registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate genera! partner signing the 
registration statement. 

2. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which he signs the registration statement. 
Attention is directed to Rule 402 concerning 
manual signatures and Item 601 of Regulation 
S-K concerning signatures pursuant to 
powers of attorney. 


11. By removing General Instruction C 
and redesignating General Instructions 
D and E as General Instructions C and 
D; by adding Items 1-5 and 
redesignating Items 1-6 as Items 6-11; 
by revising redesignated Items 8-11; by 
removing Instructions as to Exhibits; 
and by otherwise amending: § 239.23 to 
read as follows: 


§ 239.23 Form S-14, for simplified 
registration of securities issued in certain 

under Rules 133 and 145 [17 
CFR 230.133, 230.145}. 


* * * * * 


B. Application of General Rutes and 
Regulations 


(a) Attention is directed to the General 
Rules and Regulations under the Securities 
Act, particularly those comprising Regulation 
C thereunder (17 CFR 230.400 to 230.494). 
That Regulation contains general 
requirements regarding the preparation and 
filing of registration statements. 

(b) Attention is directed.to Regulation S~K 
(17 CFR Part 229) for the requirements 
applicable to the content of the non-financial 
statement portions of registration statements 
under the Securities Act: Where this Form. 
directs the registrant to furnish information 
required by Regulation S-K and the item of 
Regulation S-K so provides, information need 
only be furnished to the extent appropriate. 


C. Compliance with Proxy or Information 
Rules 


* * * * * 


D. Cross Reference Sheet 


* 2 * * * 


Part I. Information Required in Prospectus 


Item 1. Forepart of Registration Statement 
and Outside Front Cover Page of Prospectus. 
Set forth on the outside front cover page of 
the prospectus the information required by 
Item 501 of Regulation S-K (17 CFR 229.500). 
-Item 2. Inside Front and Outside Back 
Cover Pages of Prospectus. 
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Set forth on the inside front cover page of 
the or, where permitted, on the 
outside back cover page, the information 
required by Item 502 of Regulation S-K (17 
CFR 229.500). 

Item 3. Summary Information and Risk 
Factors. 

Furnish the information required by Item 
503 of Regulation S-K (17 CFR 229.500). 

Item. 4. Market Price of and Dividends on 
the Registrant’s Common Stock and Related 
Stockholder Matters. 

Furnish the information required by Item 
201 of Regulation S-K (17 CFR 229.200). 

Item 5. Dilution. 

Furnish the information required by Item 
506 of Regulation S-K (17 CFR 229.500). 

Item 6. Information Required by Proxy or 
Information Rules. 

* * > * 7 


(b) If neither the registrant nor any other 
person which is a party to the transaction in 
which the securities to be registered are to be 
issued is required to solicit proxies pursuant 
to Section 14{a}, or to furnish information to 
security holders pursuant to Section 14(c), of 
the Securities Exchange Act of 1934 in regard 
to the transaction, then the prospectus shall 
contain the information which would be 
required to be included in a proxy or 
information statement of the registrant if it 
were subject to Section 14(a) or 14{c} and 
may be in form of such a proxy or 
information statement. : 

Item 7. Additional Information Required 
for Reoffering by Persons and Parties 
Deemed to be Underwriters. 


+ * * * @>. 


Item 8. Interests of Named Experts and 
Counsel. 

Furnish the information required by Item 
509 of Regulation S-K (17 CFR 229.500). 


Part Il. Information Required in Prospectus 
Item 9. Indemnification of Directors and 


Officers. 

Furnish the information required by Item 
510 of Regulation S~K (17 CFR 229.500}. 

Item 10. Exhibits. 

Subject to the rules incorporation 
by reference, furnish the exhibits required by 
Item 601 of Regulation S-K (17 CFR 229.600). 

Item 11. Undertakings. 

Furnish the undertakings required by Item 
512 of Regulation S-K (17 CFR 229.500). 
Signatures 

Pursuant to the requirements of the 
Securities Act of 1933, the registrant certifies 
that it meets all of the requirements for filing 
on Form S-14 and had duly caused this 
registration statement to be signed on its 
behalf by the undersigned, thereunto duly 
authorized, in the City of -———_—_-, State 
of on , 19-—. 
(Issuer) 








By (Signature ard Title) 





Pursuant to the requirements of the 
Securities Act of 1933, this registration 
statement has been signed by the following 
persons in the capacities and on the dates 
indicated. 








{nt ature} 
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Instructions. 1. The registration statement 
shall be signed by the registrant, its principal 


executive officer or officers, ite principal 
financial officer, its controller or principal 
accounting officer, and by at least a majority 
of the board of directors or persons 
performing similar functions. If the registrant 
is a foreign person, the registration statement 
shall also be signed by its authorized 
representative in the United States. Where 
the registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate general partner signing the 
registration statement. 

2. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which he signs the registration statement. 
Attention is directed to Rule 402 concerning 
manual signatures and Item 601 of Regulation 
S-K concerning signatures pursuant to 
powers of attorney. 

3. If the securities to be offered are those of 
a corporation, not yet in existence at the time 
the registration statement is filed, which will 
be a party to a consolidaton involving two or 
more existing corporations, then each such 
existing corporation shall be deemed a 
registrant and shall be so designated on the 
cover page of this form, and the registration 
statement shall be signed by each such 
existing corporation and by the officers and 
directors of each such-existing corporation as 
if each such existing corporation were the 
registrant. 

§ 239.25 [Removed]. 

12. By removing § 239.25; 
§ 239.26 [Removed] 

13. By removing § 239.26; 
§ 239.27 [Removed]. 

14. By removing § 239.27; 

15. By removing General Instruction C 
and Item 10; by redesignating General 
Instructions D, E and F as General 
Instructions C, D and E; by adding Items 
1, 2 and 14; by redesignating Items 1-14 
as Items 3-16; by revising redesignated 
Items 11-13, 15 and 16; and by otherwise 
amending § 239.29 to read as follows: 


§ 239.29 Form S-15, optional form for 
registration of securities to be offered in 
certain business combination transactions. 


* * a * . 


General Instructions 
A. rule as.to Use of Form S-15 


* + * * * 


2. At the time of filing the registration 
statement, the issuer (a) meets the 
requirements for the use of Form S-2 
(§ 239.12), (b)-has furnished its latest annual 
report to security holders pursuant to Rule 
14a-3 (§ 240.14a-3) or Rule 14c-3 (§ 240.14c- 
3) and (c} such report contains audited year- 
end financial statements as of a fiscal year- 
end not more than fifteen months prior to the 
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date the registration statement becomes 
effective 


* * *. * . 


8. Application of General Rules and 
Regulations 


1. Attention is directed to the General 
Kules and Regulations under the Securities 
Act, particularly those comprising Regulation 
C thereunder (17 CFR 230.400 to 230.494). 
That Regulation contains general 
requirements regarding the preparation and 
filing of registration statements. 

2. Attention is directed to Regulation S-K 
(17 CFR Part 229) for the requirements 
applicable to the content of the non-financial 
statement portions of registration statements 
under the Securities Act. Where this Form 
directs the registrant to furnish information 
required by Regulation S-K and the item of 
Regulation S-K so provides, information need 
only be furnished to the extent appropriate. 


C. Compliance With Proxy or Information 
Rules 


* * . *. . 


D. Availability of the Prospectus for Reoffers 
or Resales 


‘The Form S-15 prospectus may be used by 
affiliates of the issuer, or by any other 
persons who may be deemed underwriters of 
such securities, for reoffers or resales of 
securities acquired pursuant to this 
registration statement, Provided that: (1) the 
requirements of Rule 462A (§ 230.462A) are 
met; (2) the additional information called for 
by Item 10 of this Form is included in the 
prospectus so used; and, (3) if, after the 
effective date, the issuer wishes to add any 
person to the list of selling security holders, 
the issuer may do so by filing a post-effective 
amendment. 


E. Availability and Operation of Form S-15 
Prior to Implementation of Revised Annual 
Report Requirements 


On September 2, 1980, the Commission 
adopted certain amendments to Rule 14a-3 
and Regulation S-K, effective for reports with 
respect to fiscal years ending after December 
15, 1980. If all other conditions to the use of 
Form S-15 are met, the Form may be used 
prior to such time as those amendments are 
required to have been implemented by the 
issuer or, where appropriate, by the company 
being acquired (See Item 5{a)). In such event, 
the references in Item 5(b) and Item 12(a) of 
this Form to (1) supplementary financial 
information furnished in accordance with the 
provisions of [revised] Rule 14a-3(b)(3); (2) 
market for common stock and related 
security holder matters furnished in 
accordance with Item 201 of Regulation S-K 
(17 CFR 229.200); (3) selected financial data 
furnished in accordance with Item 301 of 
Regulation S—-K (17 CFR 229.300); and (4) 
management's discussion and analysis of 
financial condition and results of operations 
furnished in accordance with Item 303 of 
Regulation S—K (17 CFR 229.300), should be 
deemed to refer instead te the summary of 
operations, management's discussion and 
analysis, and market and securities price 
data as required by Rule 14a-3 for reports 
with respect to fiscal years ending prior to 
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December 15, 1980. In addition, the provisions 
of Item 5(b) and Item 12(a) with respect to 
financial statements required by Rule 14a-3 
shall be deemed to be satisfied by financial 
statements meeting the requirements of Rule 
14a-3 applicable at the time such annual 
report was prepared. 


Part I. Information Required in Prospectus 


Item 1. Forepart of Registration Statement 
and Outside Front Cover Page of Prospectus. 

Set forth on the outside front cover page of 
the prospectus the information required by 
Item 501 of Regulation S—K (17 CFR 229.500). 

Item 2. Inside Front and Outside Back 
Cover Pages of Prospectus. 

Set forth on the inside front cover page of 
the prospectus or, where permitted, on the 
outside back cover page, the information 
required by Item 502 of Regulation S—K (17 
CFR 229.500). 

Item 3. Summary Information and Risk 
Factors. 

(a) Immediately following the cover page of 
the prospectus, set forth a summary 
containing the following: 

(i) a brief description of the general nature 
of the business conducted by the issuer and 
by the company being acquired; j 

(ii) a brief description of the transaction 
pursuant to which the securities being 
registered are to be offered; and 

(iii) in comparative columnar form, 
comparative per share data adjusted to be 
presented on an equivalent share basis of the 
issuer and the company being acquired, for 
the following items: 

(A) book value per share as of the date of 
the most recent balance sheet presented in 
response to Item 5 or incorporated by 
reference in response to Item 12; 

(B) cash dividends declared per share 
during the last full fiscal year for which 
financial statements are presented in 
response to Item 5 or incorporated by 
reference in response to Item 12; 

(C) net earnings per share for the year 
ended as of the same date used for purposes 
of paragraph (A) of this Item, and for the year 
to date ended as of the end of the latest 
corresponding fiscal quarter which ended 
more than forty-five days prior to the 
effective date of the registration statement; 
and, 

(D) market value of securities as of the day 
preceding public announcement of the 
proposed transaction, or, if no such public 
announcement was made, as of the day 
preceding the day the agreement with respect 
to the transaction was entered into. 

(b) Address and telephone number. Issuers 
shall include in the forepart of the prospectus 
the complete mailing address, including zip 
code, and the telephone number, including 
area code, of their principal executive office. 

(c) Risk factors. Issuers, where appropriate, 
shall set forth on the page immediately 
following the cover page of the prospectus (or 
following the summary, if included) under an 
appropriate caption, a discussion of the 
principal factors that make the offering 
speculative or one of high risk; these factors 
may be due, among other things, to such 
matters as an absence of an operating history 
of the registrant, an absence of profitable 
operations in recent periods, the financial 


position of the registrant, the nature of the 
business in which the registrant is engaged or 
proposes to engage, or, if common stock or 
securities covertible into or exercisable for 
common stock are being offered, the absence 
of a previous market for the registrant's 
common stock. 

Item 4. Terms of the Transaction. 


* * * * * 


(e) As to each class of securities of the 
issuer, or of the company being acquired, 
which is admitted to dealing on a national 
securities exchange or with respect to which 
a market otherwise exists, and which will be 
materially affected by the plan, state the high 
and low sale prices (or, in the absence of 
trading in a particular period, the range of the 
bid and asked prices) for each quarterly 
period within two years. This information 
may be omitted if the plan involves merely 
the liquidation or dissolution of the issuer. 

Item 5. Description of the Company Being 
Acquired. 

(a) If the company being acquired has a 
class of securities registered pursuant to 
Section 12 of the Securities Exchange Act of 
1934 and has furnished an annual report to 
security holders pursuant to Rule 14a-3 
(§ 240.14a-3) or Rule 14c-3 (§ 240.14c-3) for 
its latest fiscal year, then, at the issuer's 
option, portions of such annual report may be 
incorporated by reference and such annual 
report may be delivered in accordance with 
the provisions of Items 11 and 16 of this 
Form. 

(b) te 

(ii) market price of and dividends on the 
common stock of the company being acquired 
and related stockholder matters as required 
by Item 201 of Regulation S-K (17 CFR 
229.200); 

(iii) selected financial data as required by 
Item 301 of Regulation S-K (17 CFR 229.300); 

(iv) management's discussion and analysis 
of financial condition and results of operation 
as required by Item 303 of Regulation S-K (17 
CFR 229.300); 

(v) financial statement as would have been 
required to be included in an annual report 
furnished to security holders pursuant to 
Rules 14a-3(b)(1), (b)(2); (b)(3) and (b)(4) 

(§ 240.14a-3) or Rules 14c-3(a)(1), (a)(2), (a)(3) 
and (a)(4)'(§ 240.14c-3) had the company ~ 
being acquired been required to prepare such 
a report; provided, however, that the balance 
sheet for the year preceding the latest full 
fiscal year and the income statements for the 
two years preceding the latest full fiscal year 
need not be audited if they have not 
previously been audited; and 

* * * * 


Item 6. Voting Information. 
* * * 7 * 


i 


(c) 

(ii— Beneficial Ownership. Furnish the 
information required by Item 403 of 
Regulation S—K (17 CFR 229.400) with respect 
to both the issuer of the securities being 
registered and the company being acquired. 
To the extent that this information is already 
furnished pursuant te paragraph (a) of this 
Item, a statement to that effect will suffice. 

(iii) Executive Officers and Directors. With 
respect to the issuer, furnish the information 
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required by Item 401 of Regulation S-K (17 
CFR 229.400). With respect to the company 
being acquired, identify each of the executive 
officers and directors and indicate the 
principal occupation or employment of each 
such person and the name and principal 
business of any organization by which such 
person is so employed. 

Item 7. Interest of Certain Persons in the 
Transaction. 
* * * * * 


Item 8. Additional Information With 
Respect to the Issuer. 

(a * &.* 

{iii) delivering to each person to whom a 
prospectus is delivered a copy of the issuer's 
latest quarterly report which was delivered to 
its security holders and which included the 
required financial and other information. 

(b) Describe any and all material changes 
in the issuer's affairs which have occurred 
since the end of the latest fiscal year for 
which certified financial statements were 
included in the latest annual report to 
security holders. Financial information may 
be required in the prospectus if the financial 
statements in the annual report to security 
holders do not reflect the results of a 
significant business combination accounted 
for as a pooling of interests or as a purchase 
or a change in accounting principles or a 
correction of an error where such change or 
correction requires a substantial retroactive 
restatement of financial statements where 
there has been a material disposition of 
assets outside the normal course of business. 

Item 9. Additional Information With 
Respect to the Company Being Acquired. 

(a) If the company being acquired ‘has a 
class of securities registered under Section 12 
of the Securities Exchange Act of 1934, has 
furnished an annual report to security holders 
pursuant to Rule 14@-3 for its latest fiscal 
year, and such annual report is incorporated 
by reference into and delivered with the 
prospectus pursuant to the option provided 
by Item 5(a), provide financial and other 
information with respect to the company 
being acquired in the form required by Part I 
of Form 10-Q as of the end of the most recent 
of the first three fiscal quarters which ended 
more than forty-five days prior to the 
2ffective date of this registration statement or 
as of a more recent date by one of the 
following means: 

* * = oe - 


(iii) delivering to each person to whom a 
prospectus is delivered a copy of the latest 
quarterly report which was delivered to the 
security holders of the company being 
acquired and which included the required 
financial and other information. 

(b) Describe any and all material changes 
in the affairs of the company being acquired 
which have occurred since the end of the 
latest fiscal year for which certified financial 
statements have been included either: ~ 

(1) in the annual report to security holders 
delivered pursuant to Item 16 of this Form; or 

(ii) in the prospectus as a result of the 
provisions of paragraph (b}(v) of Hem 5 of 
this Form. 

Financtal information may be required in 
the prospectus if such financial statement do 
not reflect the results of a significant business 
combination accounted for as a pooling of 
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interests or as a purchase or a change in 
accounting principles or a correction of an 
error where such change requires a 
substantial retroactive restatement of 
financial statements or where there has been 
a material disposition of assets outside the 
normal course of business. 

* * * * * 


: (d) eet 

(iii) include an undertaking to provide 
without charge to each person to whom a 
prospectus is delivered, on the written or oral 
request of such person, a copy of any and all 
of the information which has been 
incorporated by reference in the registration 
statement, other than exhibits to such 
information. Indicate the name, address and 
telephone number of the person to whom 
such a written request is to be directed. 

Item 10. Additional Information Required 
for Reoffering by Persons and Parties 
Deemed to be Underwriters. 


* * * * * 


Item 11. Information Delivered. 

A statement shall be made indicating that 
the prospectus is accompanied by the 
following documents, specified portions of 
which are incorporated by reference {See 
Item 12): 

(a) the issuer's latest annual report to 
security holders; and 

(b) if the company being acquired has a 
class of securities registered pursuant to 
Section 12 of the Securities Exchange Act of 
1934, has furnished its annual report for its 
latest fiscal year to security halders pursuant 
to and meeting the requirements of Rule 14a- 
3 (§ 240.14a-3) or Rule 14c-3 (§ 240.14c-3), 
and the issuer has elected pursuant to the 
option provided by Item 5{a) to incorporate 
by reference from such annual report and 
deliver it with the prospectus, such annual 
report. 

Item 12. Incorporation of Certain 
Information by Reference. 

(a) The information listed in (i), (ii), (iii) 
and, if applicable, (iv) below shall be 
specifically incorporated by reference into 
the prospectus by means of a statement to 
that effect in the prospectus listing all such 
information: 

(i) The following information contained in 
the annual report(s) to security holders 
detivered with the prospectus: 

(A) description of business farnished in 
accordance with the provisions of Rule 14a- 
3(b)(5}; 

(B) certified financial statement furnished 
in accordance with the provisions of Rule 
14a-3(b); 

(C) supplementary financial information 
furnished in accordance with the provisions 
of Rule 14a-3(b)(3); 

(D) information concerning disagreements 
with accountants furnished in accordance 
with the provisions of Rule 14a-3(b)({4); 

(E) information relating to industry 
segments, classes of similar products or 
services, foreign and domestic operations and 
export sales furnished in accordance with the 
provisions of Item 101 of Regulation S-K (17 
CFR 229.100); 

(F) market price of and dividends on 
issuer's common stock and related 
stockholder matters furnished in accordance 


with Item 201 of Regulation S-K (17 CFR 
229.200); 

(G) selected financial data furnished in 
accordance with Item 301 of Regulation S-K 
(17 CFR 229.300); and 

(H) management's discussion and analysis 
of fmancial condition and results of 
operations furnished in accordance with Item 
303 of Regulation S-K (17 CFR 229.300). 

(ii) Any reports filed pursuant to Section 
13(a) or 15(d) of the Securities Exchange Act 
of 1934 by the issuer on or after the end of the 
issuer's latest fiscal year reported on in the 
annual report to security holders delivered 
with the prospectus pursuant to Item 16 and 
prior to the date the vote or consent solicited 
pursuant to the registration statement is final 
under applicable state law or, if no such vote 
or consent is solicited, the date the 
transaction described in the registration 
statement is fully consummated. 

(iii) Any reports filed pursuant to Section 
13(a)} or 15(d) of the Securities Exchange Act 
of 1934 by the company being acquired on or 
after the end of such company’s latest fiscal 
year as reported on in the annual report to 
security holders delivered with the 
prospectus pursuant to Item 16 or as reported 
on in the prospectus pursuant to Item 5 and 
prior to the date the vote or consent solicited 
pursuant to the registration statement is final 
under applicable state law or, if no such vote 
or consent is solicited, the date the 
transaction in the registration statement is 
fully consummated. 

(iv) If the issuer elects, pursuant to Item 
8(a)(iii), or 9(a){iii), to deliver a copy of the 
latest quarterly report which was delivered to 
its security holders, financial information 
therein equivalent to that required to be 
presented in Part I of Form 10-Q. 

(b) The issuer may also state, if it so 
chooses, that specifically described portions 
of documents which are incorporated by 
reference are not a part of the registration 
statement. In such case, the description of 
portions which are incorporated by reference 
or which are excluded shall be made with 
clarity and in reasonable detail. 

Item 13. Interests of Named Experts and 
Counsel. 

Furnish the information required by Item 
509 of Regulation S-K (17 CFR 229.500). 


Part II: Information not Required in 
Prospectus 

Item 14. Indemnification of Directors and 
Officers. 

Furnish the information required by Item 
510 of Regulation S-K (17 CFR 229.500). 

Item 15. Exhibits. 

Subject to the rules regarding incorporation 
by reference, furnish the exhibits as required 
by Item 601 of Regulation S~K (17 CFR 
229.600). 

Htem 16. Undertakings. 

Furnish the undertakings required by Item 
512 of Regulation S-K (17 CFR 229.500). 
Signatures 


Pursuant to the requirements of the 
Securities Act of 1933, the issuer certifies that 
it meets all the requirements for filing on 
Form S-15 and has duly caused this 
registration statement to be signed on its 
behalf by the undersigned, thereunto duly 
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authorized, in the City of 
of .on 








fone 
y (Signature and Title) 





Pursuant to the requirements of the 
Securities Act of 1933, this registration 
statement has been signed by the following 
persons in the capacities and on the dates 
indicated. 
(Signature) - 





(Title) 





(Date) 





instructions. 1. The registration statement 
shall be signed by the issuer, its principal 
executive officer or officers, its principal 
financial officer, its controller or principal 
accounting officer, and by at least a majority 
of the board of directors or persons ~ 
performing similar functions. If the issuer is a 
foreign person, the registration statement 
shall also be signed by its authorized 
representative in the United States. Where 
the issuer is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate partner signing the registration 
statement. 

2. The name of such person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which he signs the registration statement. 
Attention is directed to Rule 402 concerning 
manual signatures and Item 601 of Regulation 
S-K concerning signatures pursuant to 
powers of attorneys. 

(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 
205, 209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; 
sec. 1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57; 
15 U.S.C. 77f, 77g, 77}, 77(8)(a)) 


Authority 


These amendments are being 
proposed pursuant to Sections 6, 7, 10 
and 19(a) of the Securities Act of 1933. 

By the Commission. 

George A. Fitzsimmons, 
Secretary. 
August 6, 1981. 


Regulatory Flexibility Act Certification 


I, John S. R. Shad, Chairman of the 
Securities and Exchange Commission, hereby 
certify, pursuant to 5 U.S.C. 605(b), that the 
proposed amendments published in 2 
Securities Act Release No. 33-6337 (August 6, 
1981) “Integrated Disclosure: Proposed 
Implementing Amendments to Rules and 
Forms Under the Securities Act of 1933” will 
not, if promulgated, have a significant 
economic impact on a substantial number of 
small entities. The reasons for such 
certification are that the proposed 
amendments will apply only to those entities 
(including small entities) that are already 
subject to the Commission's rules and 
regulations, and will basically only recodify 
or reorganize requirements already in place. 

Dated: August 6, 1961. 

John 8. R. Shad, 

Chairman. 

[FR Doc. 81-23444 Filed 6 13-81, 12:56 pm| 
BILLING CODE 8010-01-M 
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17 CFR Parts 230, 240, 249, 250 and 
260 


[Release Nos. 33-6338; 34-18014; 35-22151; 
39-648] 


Integrated Disclosure: Proposed 
Implementing Amendments to Rules, 
Forms and Schedules Under the 
Securities Exchange Act of 1934; 
Proposed Clarification of Safe Harbor 
rules for Projections Under the 
Securities Acts 


AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed amendments to rules, 
forms and schedules. 


sumMaARY: The Commission is 
publishing for comment several 
proposals relating to its integrated 
disclosure program. First, certain 
proposals make technical amendments 
to various rules, forms and schedules 
under the Securities Exchange Act of 
1934 necessitated by the proposed 
revision of Regulation S-K, the 
repository of uniform disclosure items 
under the Securities Act of 1933 and the 
Securities Exchange Act of 1934, and by 
certain other proposed amendments to 
the general rules applicable to 
registration and reporting. Second, there 
are proposed amendments to certain 
rules, forms and schedules under the 
Securities Exchangé Act of 1934 which 
are intended to improve and clarify 
disclosure requirements, to reduce. 
disclosure burdens and to facilitate the 
integration of disclosure systems. Third, 
the Commission is proposing to rescind 
six rarely used forms. Fourth, the safe 
harbor rules for projections and 
information on the effects of changing 
prices under the various securities acts 
are proposed to be amended to broaden 
the scope of safe harbor protection 
granted and to coordinate those rules 
with the proposed revision of Regulation 
S-K. Finally, the Commission is 
reproposing without change 
amendments. relating to disclosure in 
proxy statements and reproposing 
amendments relating to delivery of 
prospectuses. 

DATE: Comments must be received on or 
before October 30, 1981. 

ADDRESSES: Comments should be 
submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 
All comment letters should refer to File 
No. S7-900. All comments received will 
be available for public inspection and 
copying in the Commission’s Public “ 
Reference Room, 1100 L Street N.W., 
Washington, D.C. 20549. 





FOR FURTHER INFORMATION CONTACT: 
Catherine Collins McCoy (202) 272-2589 
or Susan Davis (202) 272-2391, Office of 
Disclosure Policy, Division of 
Corporation Finance. 

SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission 
today published for comment the 
following amendments to rules, forms 
and schedules under the Securities 
Exchange Act of 1934 (“Exchange Act”) 
(15 U.S.C. 78a et seq.): (1) amendments 
to Form 8-K, for current reporting, to 
enhance its value in the integrated 
disclosure system by complementing 
reporting on Forms 10-K and 10-Q as 
well as to streamline and clarify its 
provisions; (2) technical amendments to 
Rules 14a-3 (17 CFR 240.14a-3) and 14c~ 
3 (17 CFR 240.14c-3), Forms 10 (17 CFR 
249.210), 8-K (17 CFR 249.308), 10-Q (17 
CFR 249.308a) and 10-K (17 CFR 249.310) 
and Schedules 14A (17 CFR 240.14a-101) 
and 14B (17 CFR 240,.14a-102) to conform 
cross-references to Regulation S-K with 
the proposed revision of Regulation S-K 
and to Rules 13e—4 (17 CFR 240.13e-4) 
and 14d-6 (17 CFR 240.14d-6) to replace 
references to Guide 59 for the 
Preparation and Filing of Registration 
Statements; (3) amendments to Schedule 
14A, specifying information required in 
proxy statements, to improve disclosure 
in connection with proposals concerning 
certain authorizations or issuances of 
securities and the modification or 
exchange of securities, to delete 
Appendix A (17 CFR 240.14a-103) and to 
repropose without change certain 
amendments relating to business and 
other relationships between a director 
and an issuer and the vote required for 
the election of directors; (4) amendments 
ot Forms 8-A (17 CFR 249.208a) 8-B (17 
CFR 249.208b) and 10, for the 
registration of securities pursuant to 
Section 12(b) or (g), to simplify their 
disclosure requirements by, among other 
things, incorporating certain uniform 
disclosure items from Regulation S-K; 
(5) amendments to Form 10-K, for 
annual reporting, to require disclosure of 
certain information relating to a 
registrant's fourth fiscal quarter; (6) 
amendments to Form 10-K, Form 10-Q, 
for quarterly reporting, and Rule 14a-3, 
concerning information to be furnished 
security holders, to add provisions 
concerning integrated reports to 
shareholders; (7) an amendment to Rule 
15c2-8, concerning delivery of 
prospectyses, to incorporate the ‘48- 
hour rule,” and (8) rescission of three 
rarely used registration forms, form 12 
(17 CFR 249.212), Form 14 (17 CFR 
249,214) and Form 16 (17 CFR 249.216), 
and three rarely used annual report 
forms, Form 14-K (17 CFR 249.314), Form 
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16-K (17 CFR 249.316) and Form 4-MD 
(17 CFR 249.404). 

The Commission also is proposing 
amendments to Rule 175 (17 CFR 
230.175) under the Securities Act of 1933 
(“Securities Act’) (15 U.S.C. 77a et seq.), 
rule 3b-6 (17 CFR 240.3b-6) under the 
Exchange Act Rule 103A (17 CFR 
250.103A) under the Public Utility 
Holding Company Act of 1935 (“Holding 
Company Act”) (15 U.S.C. 79a et seq.) 
and Rule 0-11 (17 CFR 260.0-11) under 
the Trust Indenture Act of 1939 (‘Trust 
Indenture Act") (15 U.S.C. 77aaa et seq.) 
to broaden and clarify the scope of safe 
harbor protection available thereunder. 

The Commission today has proposed 
or reproposed for comment in separate 
releases several other rulemaking 
proposals. These proposals include: (1) a 
three tier system for the registration of 
securities, Forms S-1, S-2 and S-3 
(originally denominated for comment 
purposes as Forms A, B and C);' (2) 
expansion of Regulation S-K (17 CFR 
229.001 et seq.) to include additional 
disclosure items and the rescission of 
Guides for the Preparation of 
Registration Statements and Reports, 
other than Guides relating to specific 
industries, thereby completing the 
Commission's “sunset” review of the 
Guides;? (3) amendments to Regulation 
C under the Securities Act (17 CFR 
230.400 through 230.494) and Regulation 
12B under the Exchange Act (17 CFR 
240.12b-1 through 12b-36) to simplify 
and clarify procedural requirements, 
thereby commencing the Commission's 
“sunset'’ ‘review of Regulation C;* (4) a 
new rule governing registration of 
securities to be sold in a continuous or 
delayed offering;‘ (5) a rule relating to 
the responsibility of persons subject to 
Section 11 of the Securities Act in an 
integrated disclosure system; (6) a 
statement of the Commission's policy 
with respect to the disclosure of security 
ratings;® and (7) amendments to other 
Securities Act registration forms 7 to 


Securities Act Release No. 6331 (August 6, 1981), 
as originally proposed in Securities Act Release No. 
6235 (September 2, 1980) [45 FR 63693]. The 
September 2, 1980 release requested specific 
comment concerning the impact of various 
proposals on foreign registrants. The Commission is 
proposing in a separate release an integrated 
disclosure system for foreign registrants reporting 
on Form 20-F. 

Securities Act Release No. 6332 (August 6, 1981) 
(“Regulation S-K Release”), as originally proposed 
in Securities Act Release No. 6276 (December 23, 
1980) [46 FR 78} (“Guides Release”). 

*Securities Act Release No. 6333 (August 6, 1981) 
(“Regulation C Release”). 

“Securities Act Release No. 6334 (August 6, 1981), 
originally proposed as part of Securities Act Release 
No. 6276 (December 23, 1980) [46 FR 78]. 

5Securities Act Release No. 6335 (August 6, 1981). 

*Securities Act Release No. 6336 (August 6, 1981). 

7Securities Act Release No. 6337 (August 6, 1981). 
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incorporate the new Regulation S-K 
provisions and make other changes. 
These proposals represent the next 
major step in the Commission's efforts 
to achieve a simplified and integrated 
disclosure system under the Securities 
Act and the Exchange Act, as well as 
the continuation of the Commission's 
“sunset” review of all existing rules and 
regulations. 

Pursuant to Section 605(b) of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), the Chairman of the Commission 
has certified that the amendments and 
rescissions proposed herein will not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. This 
certification, including the reasons 
therefor, is attached to this release. 


I. Proposed Revision of Form 8-K 


The Commission is proposing a 
number of amendments to Form 8-K, the 
form for current reports to be filed by 
companies subject to the continuous 
reporting requirements of Sections 13(a) 
and 15(d) of the Exchange Act. These 
amendments are designed to ensure (1) 
that the provisions of Form 8-K are 
consistent with the recently revised 
provisions of Forms 10-K and 10-Q, and 
(2) more importantly, that Form 8-K 
complements the other Exchange Act 
corporate reporting requirements so that 
the Exchange Act reporting system 
produces disclosure sufficiently 
complete and of sufficiently high quality 
that it is able to perform its essential 
role in the Commission's integrated 
disclosure system. The integrated 
disclosure system seeks to eliminate 
duplication and reduce reporting 
burdens by permitting the continuous 
disclosure produced in response to the 
Exchange Act current reporting system 
to satisfy Securities Act disclosure 
requirements for public offerings 
wherever possible. 

Section 13(a) of the Exchange Act 
requires that every issuer of a class of 
securities registered pursuant to Section 
12 file with the Commission such 
information and documents as the 
Commission shall require to keep 
reasonably current the basic corporate 
information filed when the company 
goes public.® The annual report on Form 
10-K is the primary means the 
Commission employs for keeping 
corporate disclosure reasonably current. 
Form 10-Q and 8-K reports augment the 
basic annual reporting system and keep 
the corporate information reasonably 


*Section 15(d) of the Exchange Act extends the 
reporting obligations imposed by Section 13{a} to 
issuers who have had a registration statement 
become effective pursuant to the Securities Act. 


current by reporting, on a quarterly or 
more frequent basis, corporate 
developments which have occurred 
since the Form 10-K was filed. Having 
revised Forms 10-K and 10-Q to 
function effectively in the context of the 
integrated disclosure system, the 
Commission is now addressing Form 8- 
K, the remaining component in the 
Exchange Act continuous reporting 
scheme. 

Form 8-K is critical because, as the 
Commission has indicated in the past, it 
believes that registrants should describe 
in reports on Form 8-K certain matters 
about which investors might not 
otherwise receive adequate and 
reasonably current information. In 
addition, registrants are reminded of the 
obligations of publicly held entities to 
make full and prompt announcements of 
material developments relating to the 
company’s financial condition, 
notwithstanding their compliance with 
the periodic reporting requiréments of 
the Exchange Act. The failure of public 
entities to make prompt and accurate 
disclosure of both favorable and 
unfavorable new material information to 
security holders and the investing public 
may violate the Exchange Act and, in 
the case of an issuer making a 
continuous offering of its shares, may 
also violate the Securities Act if the 
prospectus is not appropriately updated. 
Therefore, managements of publicly 
held entities are urged to continue to 
consider their policies with respect to 
disclosure and endeavor to establish 
procedures which will insure that 
prompt disclosure be made of all 
material corporate developments.*® 

a. General Instructions. The General 
Instructions to Form 8-K are proposed to 
be amended in several respects 
consistent with the goals and objectives 
of the integrated disclosure system. 
First, two revisions would be made in 
General Instruction B (Events to be 
Reported and Time for Filing of Reports) 
to reflect more clearly the critical role 
Form 8-K plays in maintaining a 
continuous stream of corporate 
information through the Exchange Act 
system. No change is proposed in the 
requirement that disclosure of certain 
specified corporate developments be 
made within 15 days of the event. The 
provision relating to the time for filing 
voluntary reports disclosing other 
material events pursuant to Item 5 
(Other Materially Important Events) is 
proposed to be changed, however, from 
a requirement to file “within 10 days 


® See Securities Exchange Act Release No. 18156 
(January 13, 1977) and Securities Act Release No. 
5092 (October 15, 1970). 
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after the close of the month during 
which the event occurred” to a flexible 
requirement indicating that reporting 
pursuant to Item 5 is optional and that 
there is correspondingly no mandatory 
time for filing. The instruction also 
encourages registrants to file promptly 
following the event. The Commission 
believes the amended provision to be 
more appropriate for a voluntary 
reporting item and hopes to encourage 
prompt reporting of information by 
allowing an Item 5 report to be filed at 
any time to disclose information not 
previously included in a document filed 
pursuant to the Exchange Act. A 
proposed addition to Instruction B 
would remind registrants that, in 
considering their Form 8-K current 
reporting of both specified events and 
other material events (Item 5), they 
should be aware of the accuracy, 
completeness and currency of Securities 
Act registration statements that 
incorporate Exchange Act reports by 
reference. 

These proposed amendments to 
General Instruction B would enhance 
the utility of Form 8-K in the integrated 
disclosure system by providing 
registrants greater flexibility in 
disclosing material developments and 
by allowing information more than 
fifteen or thirty days old to be included 
in the Exchange Act reporting system. 
Under the integrated disclosure system, 
to the extent recent developments are 
included in a report on Form 8-K, 
reiteration in the Securities Act 
prospectus may be unnecessary for 
certain issuers.'® In such cases, 
registrants would be permitted to use 
Form 8-K to bring information filed 
pursuant to the Exchange Act reporting 
system up to date, so that certain 
Securities Act registration statements 
then need not present all substantive 
information directly but may instead 
incorporate Exchange Act reports by 
reference. 

The Commission also is proposing to 
amend the instructions to Form 8-K by 
adding a new Instruction F providing 
that registrants may incorporate by 
reference, rather than reiterate in the 
Form 6-K report, press releases or other 
documents which contain the required 
information." This proposal is 
consistent with the Commission's other 


‘Item 10 of proposed Form S-3 would require 
disci e to be p ted in the prospectus with 
respect to “any and ali material changes in the 
registrant's affairs which have occurred since the 
-end of the latest fiscal year. . . and which have not 
been described in a report on Form 10-Q. . . or 
Form 6-K . . . filed under the Exchange Act.” 
'* Any such document incorporated by reference 

would be required te be filed as an exhfbit to the 
Form 6-K report. 
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efforts to date to simplify corporate 
reporting by encouraging and facilitating 
the integration of formal Commission 
filings with informal corporate 
communications to shareholders. The 
revised Form 10-K allows registrants to 
incorporate part or all of their informal 
annual reports to security holders into 
the Form 10-K annual report rather than 
prepare two complete and largely 
duplicative documents. Similarly, 
registrants are allowed and encouraged 
to use their informal quarterly reports to 
shareholders to satisfy some or all of 
Form. 10-Q's financial and other 
information requirements. The 
Commission believes granting 
registrants the option of incorporating 
press releases or other communications 
to shareholders or the market in reports 
on Form 8-K will serve the same 
purpose of simplifying corporate 
reporting and reducing burdens imposed 
by Exchange Acct filing requirements. 

b. Specific Information to be Included 
in the Report. A technical amendment is 
proposed to be made to Item 1 (Changes 
in Control of Registrant) of Form 8-K. 
The text of paragraph (b) of Item 1 
would be replaced by a reference to 
Item 403(c) of Regulation S—K, which 
contains virtually the same provisions, 
thereby eliminating duplication. 

Item 4 (Changes in Registrant's 
Certifying Accountants) is proposed to 
be amended by changing paragraph (d), 
dealing with the former accountant’s 
letter, in two minor respects. First, the 
requirement to file a copy of such letter 
with each copy of the Form 8-K filed 
would be changed to require simply that 
copies of the letter be filed as an exhibit; 
the provisions of General Instruction E 
calling for three copies of the report to 
include exhibits then would be 
applicable. Second, the provision 
formerly set forth in General Instruction 
B concerning former accountant’s letters 
unavailable at the time of filing the Form 
8-K report is proposed to be moved to 
paragraph (d) of Item 4. Both changes 


. are designed to simplify Form 8-K 


preparation. 

Finally, the Commission is proposing 
to amend the instructions to Item 7 to 
add a new Instruction 4 providing that 
required financial statements for an 
acquired business may be filed up to 60 
days after the report on Form 8-K is 
filed.’ Currently, registrants must make 


‘2 In 1976, the Commission proposed to permit 
registrants to file within 60 days after the Form 8-K 
report is filed the financial statements required-to 
be included in reports is filed the financial 
statements required to be included in reports 
pursuant to Item 2. Securities Exchange Act Release 
No. 12619 (July 12, 1976) [41 FR 29784]: That 
proposal was not adopted, however, because the 
Commission determined that the then-existing 


written requests to the Commission for 
any extension of the time for filing 
financial statements beyond the date the 
report is to be filed. Proposed 
Instruction 4 also would allow 
registrants to include unaudited 
financial statements in Form 8-K reports 
as and optional interim measure. 
Written requesis would have to be made 
for extensions of time to file financial 
information beyond 60 days. Proposed 
new Instruction 5 would contain the 
provisions now set forth as part of 
Instruction 4 relating to request to omit 
or substitute required financial 
information. 


Il. Proposed Technical Amendments 


The Commission is proposing two 
types of technical amendments to 
Exchange Act rules, forms, and 
schedules to coordinate with other 
actions being proposed concurrently 
with this release as part of the 
integrated disclosure program. The first 
amendments reflect the Commission's 
proposed revision of Regulation S-K, 
which would organize by subject matter 
and renumber the uniform disclosure 
items contained in Regulation S-K. 
Consequently, this action necessitates 
the proposal of a number of technical 
amendments to Rules 14a-3 and 14c-3, 
Forms 10, 8-K, 10-K and 10-Q and 
Schedules 14A and 14B under the 
Exchange Act to conform the references 
to items of Regulation S-K contained 
therein to the items as proposed to be 
renumbered. For example, Item 2 of 
Regulation S—-K (Description of Property) 
is proposed to be renumbered as Item 
102. Accordingly, Item 2 of Form 10-K, 
which currently requires a registrant to 
provide the information required by Item 
2 of Regulation S-K, is proposed to be 
amended to required the information 
required by Item 102 of Regulation S- 
K. 13 


provisions of Rule 12b-25 (17 CFR 240.12b-25) 
providing for a 30-day extension of time to file 
rendered the proposed Form 8-K provision 
unnecessary. Securities Exchange Act Release No. 
13156 (January 13, 1977) [42 FR 4424]. Rule 12b-25, 
which was amended in 1980, no longer applies to 
reports on Form 8-K. Securities Act Release No. 
6203 (April 2, 1980) [FR 23651]. 

"3 As discussed in the Regulation S-K Release, 
current Item 12 of Regulation S-K is proposed to be 
divided into two Regulation S-K items: proposed 
Item 302 requiring the supplementary financial 
information currently specified in paragraphs (a) 
and (c) of Item 12 and proposed Item 304 requiring 
the information concerning disagreements with 
accountants on accounting and financial disclosure 
currently specified in paragraph (b) of Item 12. 
Accordingly, the references to Item 12 in Rules 14a- 
3 and 14c-3, Schedule 14A and Forms 10 and 10-K 
are proposed to be coordinated with the proposed 
revision of Regulation S-K by requiring, in separate 
items or provisions, the information specified in 
proposed Items 3602 and 304 of that regulation. 
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Second, the Commission is proposing 
to amend Rules 13e-4 and 14d-6 under 
the Exchange Act, regarding tender offer 
disclosure requirements, in a technical 
manner that does not alter the 
disclosure required under those rules. 
Rules 13e-4 and 14d-6 currently refer to 
Guide 59 for the Preparation and Filing 
of Registration Statements in order to 
provide guidance as to what is sufficient 
to constitute a-fair and adequate 
summary of official information for 
purposes of the disclosure requirements 
contained therein. Since Guide 59 is 
proposed to be in connection with the 
proposed revision of Regulation S-K, the 
Commission is proposing to delete the 
references to Guide 59 contained in 
Rules 13e—4 and 14d-6 and to insert in 
lieu thereof the substantive summary 
financial information requirement 
currently contained in paragraph (e) of 
Guide 59.'4 

The Commission intends to revisit the 
disclosure requirements of Rules 13e-3, 
13e—4 and 14d-6, however. as well as 
those of Schedules 13E-3 (17 CFR 240. 
13e-100) and 13E-4 (17 CFR 240;13e- 
101), in connection with a planned re- 
examination of its regulations pertaining 
generally to disclosures in the context of 
negotiated business combinations 
including mergers and tender offers. At 
such time, the Commission also may 
address other disclosure issues in the 
tender offer rules and related schedules 
raised by the integrated disclosure 
program. 

Attention is directed to the proposed 
text of the rules, forms and schedules for 
the substance of the technical 
amendments discussed above. 


Ill. Proposed Amendments to Schedule 
14A 


Item 15 of Schedule 14A currently 
requires that if proxies are solicited for 
an action to be taken with respect to 
Item 12 (Authorization or issuance of 
securities otherwise than for exchange), 
Item 13 (Modification or exchange of 
securities), or Item 14 (Mergers, 
consolidations, acquistions and similar 
matters), the proxy statement must 
contain financial required by Regulation 
S-X and the supplementary financial 
information requested by Item 12 
(proposed to be renumbered Item 301) of 


The Commission recently proposed amending 
Rule 13e-3 (17 CFR 240.13e-3) under the Exchange 
Act, regarding disclosure in going private ~ 
transactions, to replace the Instruction 2 reference 





to Guide 59 with a re to the prop 
“Summary Information” item of Regulation S-K. 
Securities Act Release No. 6309 (Aril 13, 1981) [46 
FR 22602]. The Commission will, however, amend 
Rule 13e-3 in a manner similar to Rules 13e—4 and 
14d-6 when it considers the outstanding proposed 
amendments to that rule. 
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Regulation S-K. '5 Item 14 currently 
requires a proxy statement with respect 
to mergers, consolidations, acquistions 
and similar matters also to contain 
management's discussion and analysis 
required by Item 11 (proposed to be 
renumbered Item 303) of Regulation S-K. 

Although management’s discussion 
and analysis is not required to be 
presented along with financial 
statements included in Item 12 or 13 
solicitations, the current practice among 
issuers is to include management's 
discussion and analysis whenever 
financial statements are furnished. The 
Commission is proposing to conform the 
requirements of Schedule 14A to the 
current practice in this area. The 
Commission believes that where 
financial statements are required, 
whether as a result of Item 12, 13, or 14, 
management's discussion and analysis 
also should be required, as essential to 
clear understanding of the financial 
statements. 

Accordingly, the Commission is 
proposing to amend Item 15 to require 
that a proxy statement with respect to 
Item 12, 13 or 14 provide, whenever 
financial statements are required, 
management's discussion and analysis 
as required by proposed Item 303 of 
Regulation S-K. At the same time, the 
Commission is proposing to delete, as 
duplicative of the proposed Item 15 
requirement, the requirement in Item 14 
to provide management's discussion and 
analysis. ’* 

The Commission also is proposing to 
delete Appendix A to Schedule 14A. 
Appendix A currently contains two 
tables which illustrate the presentation 
in tabular form of certain information 
relating to stock options and stock 
appreciation rights that may be required 
by Schedule 14A. As explained in the 
Regulation S-K Release, the tables are 
proposed to be included in proposed 
uniform disclosure Item 402 (current 
Item 4) of Regulation S-K (Management 
Remuneration and Transactions). Since 
Item 7 of Schedule 14A (Remuneration 


* The Commission is aware of the complexity of 
existing proxy statement financial statement 
requirements and is reexamining these requirements 
as part of this separate business combination 
rulemaking project. 

‘6 The Commission proposed on December 24, 
1980, and adopted on August 5, 1981, certain 
amendments to Item 15 of Schedule 14A designed to 
clarify (1) when financial statements may be 
incorporated by reference into proxy or information 
statements from annual reports to security holders 
and (2) under what circumstances financial 
statements may be omitted from proxy or 
information statement. See Securities Act Release 
No. 6288 (December 24, 1980) [46 FR 1289] and 
Securities Act Release No. 6330 (August 5, 1981). 
While these amendments are not reflected in the 
text of the proposals in this release, they will be 
reflected in the final action taken. 


of Directors and Executive Officers) 
requires the information specified by 
this uniform disclosure item, a proxy 
statement meeting the requirements of 
Schedule 14A would incorporate the 
tables, if applicable. Accordingly, the- 
Commission is proposing to eliminate 
Appendix A as duplicative of proposed 
Regulation S-K Item 402. 

Finally, the Commission is 
reproposing at this time several 
previously proposed amendments to 
Schedule 14A that are designed to 
clarify certain disclosure requirements, 
improve disclosure, and reduce 
compliance burdens on registrants.'7? 
These amendments are being 
reproposed without change so that 
commentators may consider them in the 
context of the proposed amendments to 
the integrated disclosure program. 
Comments already received on these 
amendments will be considered; 
therefore, it is unnecessary for 
commentrators to repeat or resubmit 
comments. 


IV. Proposed Amendments to 
Registration Statements Pursuant to 
Section 12 (b) or (g) of the Exchange Act 


As part of its integration program, the 
Commission has reviewed Exchange Act 
rules, forms and schedules to determine 
what amendments, in addition to the 
technical amendments discussed above, 
should be proposed to simplify 
disclosure requirements and to facilitate 
integrated disclosure. In particular, the 
Commission has reviewed the rules, 
forms and schedules with a view 
towards making disclosure requirements 
uniform, to the extent practicable, by 
substituting references to the uniform 
disclosure items of Regulation S-K for 
existing disclosure items and by 
eliminating unnecessary or overly 
burdensome disclosure items. In light of 
its review, the Commission is proposing 
a number of amendments, similar to 
those it has adopted or proposed in the 
past for proxy statements, annual and 
quarterly reports, and proposed 
Securities Act registration Forms S-1, S- 
2, and S-3 (published for comment 
concurrently with this release), to 
certain registration statements for 
securities filed pursuant to Section 12 (b) 
or (g) of the Exchange Act, Forms 10, 8- 
A and 8-B. 


17 These proposed amendments to paragraphs (b) 
and (d) of Item 6, Instruction 3(c) to Item 9 and Item 
22 relate to business and other relationships 
between a director and an issuer and to the vote 
required for the election of directors. For a complete 
discussion of these proposed amendments, see 
Securities Exchange Act Release No. 17517 
(February 5, 1981) [46 FR 11954], which also’ 
indicates proposed changes from existing language. 
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Form 10. The proposed amendments 
to Form 10, the general form for the 
registration of securities pursuant to 
Section 12 of the Exchange Act, are 
intended to bring about uniformity, to 
the extent practicable, in the disclosure 
items of Form 10 and those contained in 
proxy statements and periodic reports 
under the Exchange Act and in 
registration statements under the 
Securities Act. The Commission believes 
that there is no basis for maintaining 
immaterial differences in disclosure 
requirements related to the same matter 
in Form 10 and in such other filings, 
particularly in periodic reports, which, 
in substance, update the matters 
disclosed in Form 10."® 

First, the Commission is proposing to 
delete certain disclosure items that set 
forth substantive disclosure 
requirements '* and to replace those 
items with new items referring to the 
uniform disclosure items of Regulation 
S-K that require substantially the same 
information. In addition, the 
Commission is proposing to renumber 
the items in Form 10, as necessitated by 
these and other proposed amendments. 

The items in Form 10 which are 
proposed to be replaced by uniform 
disclosure items of Regulation S-K in 
the manner described above are: Item 7 
(Management Remuneration and 
Transactions), to be replaced (with the 
heading remaining the same) with a new 
Item 6 requiring the information 
specified in proposed Item 402 of 
Regulation S-K (also entitled 
Management Remuneration and 
Transactions); Item 11 (Recent Sales of 
Unregistered Securities), to be replaced 
(with the heading remaining the same) 
by a new Item 9 requiring the 
information specified in proposed Item 
701 of Regulation S-K (also entitled 
Recent Sales of Unregistered Securities); 
Item 12 (Capital Stock to be Registered), 
Item 13 (Debt Securities to be 
Registered) and Item 14 (Other 

_ Securities to be Registered), to be 
replaced by a new Item 10 (Description 
of Registrant's Securities to be 
Registered) requiring the information 
specified in proposed Item 202 of 
Regulation S-K (Description of 
Registrant's Securities); and Item 15 
(Indemnification of Directors and 
Officers), to be replaced (with the 
heading remaining the same) by a new 
Item 11 requiring the information 
specified in proposed Item 510(a) of 


“ See Securities Exchange Act Release No. 8403 
(September 11, 1968). 

%As above, items in Form 10 that 
currently contain references to Regulation S-K 
items are proposed to be amended to conform the 

to the d revision of Regulation S- 





Yr 


K. 
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Regulation S-K (also entitled 
Indemnification of Directors and 
Officers). 

Second, the Commission is proposing 
to delete Item 4 of Form 10, (Parents and 
Subsidiaries). At the same time, 
however, the Commission is proposing 
to extend to Form 10 the requirement in 


the exhibit item of Regulation S-K to 


attach a list of significant subsidiaries 
as to the filing.” The proposed 
amendments are intended to correspond 
to the recent amendments to Form 10-K 
which eliminated its parents and 
subsidiaries item and required in lieu 
thereof a list of subsidiaries as an 
exhibit. The Commission believes that 
the proposed amendments will lessen 
disclosure burdens without reducing the 
quality of disclosure in Form 10 because 
information regarding parents would, in 
almost all instances, be disclosed 
pursuant to Item 5 of Form 10 (Security 
Ownership of Certain Beneficial Owners 
and Management). 

Third, the Commission is proposing to 
add a new Item 8 to Form 10 (Market 
Price of and Dividends on the 
Registrant's Stock and Related 
Stockholder Matters). The new item, 
through its reference to proposed 
Regulation S-K Item 201 (current Item 9), 
will require disclosure of information 
concerning, among other things, the 
trading market in the registrant's 
common stock, the dividends declared 
within the past two years and the 
number of holders of common stock of 
the registrant. 

Certain of the information required by 
proposed Item 8, such as information 
concerning dividends, currently is not 
required to be disclosed on Form 10. The 
Commission believes, however, that this 
information is part of the basic package 
of information that is necessary for 
meaningful investment decisions in the 
context of both public offerings and 
secondary market transactions. 
Furthermore, the Commission believes 
that Form 10 should conform, to the 
extent practicable, to annual reports 
filed on Form 10-K and annual reports 
to shareholders pursuant to Rule 14a-3 
or 14c-3 of the Exchange Act, both of 
which require disclosure of the 
information required by proposed Item 
8. 

In connection with the amendment, 
the Commission is proposing to delete 
existing Items 9 and 19 of Form 10 as 
being unnecessary and duplicative in 
light of proposed Item 8. Item 9 now 
calls for information regarding the 
number of equity security holders. As 
mentioned above, proposed Item 8 


2 Exhibit (22) in Item 7 (proposed to be 
renumbered Item 601} of Regulation S-K. 


would require disclosure of the number 
of common stockholders. The 
Commission does not believe that 
additional disclosure in Form 10 
regarding the number of equity security 
holders other than common stockholders 
is necessary. Accordingly, it is 
proposing to delete existing Item 9. 

Item 10 of Form 10 currently requires 
information concerning the nature of the 
trading market for the registrant's 
securities. Proposed Item 8 of Form 10 
would require certain of the same 
market information relative to a 
registrant's common stock. The 
Commission believes that the benefit, if 
any, to investors and shareholders of the 
more detailed market information now 
required by Item 10 (e.g., the reported 
high and low bid prices for each 
quarterly period during the past three 
years 7" and the names of the principal 
market makers) is outweighed by the 
burden placed on registrants to prepare 
a disclosure item which is usable in 
Form 10 only. Moreover, this 
information generally is available from 
other sources. Accordingly, the 
Commission is proposing to delete Item 
10. It should be noted, however, that, if a 
registrant is registering a class of 
securities other than common stock 
pursuant to Section 12(g) of the 
Exchange Act, it would be required 
pursuant to proposed Item 10 (which 
refers to proposed Item 202 of 
Regulation S-K) to disclose certain 
market information with respect to the 
class of securities being registered.” 

Forms 8-A and 8-B. The Commission 
also is proposing amendments to Forms 
8-A and 8-B ”* that are intended to 


21 Hem 9 (proposed Item 202) of Regulation S~-K 
requires such information only for the past two 
years. 

22In connection with the above-described 
amendments, it should be noted that Item 2 of Form 
10 (Summary of Operations) now requires 
disclosure of information concerning the ratio of 
earnings to fixed charges that is not required by any 
corresponding uniform disclosure item of Regulation 
S-K. In February, the Commission published 
proposals to include standard requirements 
regarding ratio presentation in the “Selected 
Financia! Data” item of Regulation S-K. Securities 
Act Release No.6285 (February 6, 1981) [45 FR 
12756]. Under the p Is, the requi ts to 
disclose the ratio of earnings to fixed charges would 
apply only to registration statements under the 
Securities Act or debt or preferred equity securities. 
Accordingly, the Commission is proposing to delete 
from Item 2 of Form 10 the requirement as to the 
ratio of earnings. The Commission also is proposing 
to amend the heading of that item to clarify its 
scope. 

23 Form 8-A is used for the registration of 
additional classes of securities pursuant to Section 
12 of the Exhange Act by issuers that are subject to 
the reporting requirements of Section 13 or 15(d); 
Form 8-B is used for the registration of securities 
pursuant to Section 12 by issuers that have 
succeeded to an issuer with securities registered 
pursuant to Section 12. 
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simplify these forms and coordinate 
them with Regulation S-K. First, the 
Commission is proposing amendments 
to the forms, similar to those proposed 
to Form 10, to delete certain substantive 
disclosure items and replace them with 
items requiring the information specified 
in the uniform disclosure items from 
Regulation S-K and to make 
renumbering changes necessitated by 
such amendments. In Form 8-A, Item 1 
(Capital Stock to be Registered), Item 2 
(Debt Securities to be Registered) and 

_ Item 3 (Other Securities to be 
Registered) are proposed to be replaced 
by a new Item 1 (Description of 
Registrant's Securities to be Registered) 
requiring the information specified in 
proposed Item 202 of Regulation S-K 
(Description of Registrant's Securities). 
This change also is proposed to be made 
in the items of Form 8-B relating to 
securities to be registered, Items 4, 5 and 
6, except that these items are proposed 
to be replaced by a new Item 4. 

Second, the Commission is proposing 
to retain, with slight modifications, the 
instructions to certain disclosure items 
that, among other things, make clear 
that a registrant may respond to the item 
by incorporating by reference a 
response from another filing. Third, the 
Commission is proposing a technical 
amendment to the Instruction as to 
Exhibits in Form 8-B to coordinate that 
instruction with the proposed 
renumbering to the items in Form 8=B 


V. Proposed Amendments to Form 10-K 


The Commission is proposing 
amendments to Form 10-K, the annual 
report form under the Exchange Act, 
that are intended to make the disclosure 
requirements relating to a registrant's 
fourth fiscal quarter consistent with 
those relating to its first, second and 
third fiscal quarters and to elicit fourth 
quarter information that should be 
contained in the Exchange Act 
disclosure system. First, the Commission 
is proposing to amend Item 3 of Form 
10-K, which requires a registrant to 
provide the information concerning legal 
proceedings requested by Item 5 
(proposed to be renumbered Item 103) of 
Regulation S-K, to provide similar 
information concerning any legal 
proceeding that was terminated during 
the fourth fiscal quarter, including the’ 
date of termination and a description of 
the disposition thereof with respect to 
the registrant and its subsidiaries. The 
requirement would parallel the 
requirement in Item 1 of Part II of Form 
10-Q, for quarterly reports under the 
Exchange Act, to provide information 
regarding terminated legal proceedings 
for the registrant's first, second, or third 
fiscal quarter. Second, the Commission 
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is proposing to amend Form 10-K by 
adding a new Item 4 ™ requiring a 
registrant to furnish information 
concerning matters submitted to a vote 
of security holders during the fourth 
fiscal quarter. This requirement would 
parallel the requirement in Item 4 of Part 
II of Form 10-Q to provide such 
information for its first, second or third 
fiscal quarter.” 

The Commission believes that the 
periodic reporting system, through 
annual, quarterly and current reports on 
Forms 10-K, 10-Q and 8-K, respectively, 
should provide meaningful disclosure to 
investors and shareholders on a 
continuous basis.”* Use of Form 10-K to 
close the gap that currently exists in the 
disclosure of certain fourth quarter 
information will help to ensure that a 
registrant's quarterly and annual reports 
for a fiscal year establish the foundation 
upon which subsequent quarterly and 
current reports can be built. At the same 
time, use of Form 10-K will help to 
ensure that the additional fourth quarter 
information is disclosed on a timely 
basis and that the process of obtaining 
information about a registrant through 
its periodic reports is not unduly 
complicated.?’ 

The Commission also is proposing to 
renumber current Item 4 (Security ~ 
Ownership of Certain Beneficial Owners 
and Management) as Item 12 and to 
include this item in Part Ill of the form. 
In conjunction with this, the 
Commission is proposing to amend’ 
certain instructions to Form 10-K * to 
make clear that the information required 
by proposed Item 12 may, as in the case 
of other information required by Part III 


2 Current Item 4 is proposed to be renumbered as 
Item 12, with current Item 11 being renumbered as 
Item 13. : 

5 Form 10-Q also requires the disclosure of 
information concerning changes in securities and 
defaults upon senior securities which isnot —, 
expressly required to be disclosed on Form 10-K. 
Since information concerning these matters relative 
to a registrant's fourth fiscal quarter would be 
included, if material, in the text of or notes to the 
financial statements in the registrant's filing on 
Form 10-K, the Commission is not proposing to 
amend Form 10-K to expressly require the 
disclosure of such fourth quarter information. 

%6 See Securities Act Release No. 6288 (February 
9, 1981) [46 FR 12480]. 

*7In this regard, the Commission considered 
whether it would be more appropriate to require the 
additional fourth quarter information to be included 
on a registrant's filing on Form 10-Q for the first 
quarter of the following fiscal year. The Commission 
has determined, however, that a registrant's filing 
on Form 10-Q for its first fiscal quarter is a less 
appropriate means of eliciting information relative 
to the registrant's previous fourth quarter in terms of 
timeliness of disclosure, burdens on investors and 
shareholders in locating information relating to a 
particular fiscal year, and establishment of a 
oT upon which subsequent reports can be 
built. 

* Instructions G (3) and (4). 


of the form, be incorporated by 
reference from a registrant's definitive 
proxy or information statement. The 
Commission, as part of its recent 
revision of Form 10-K, placed Item 4 in 
Part I in order to eliminate the necessity 
of amending Form 10-K again if certain 
revisions under consideration in proxy 
statement ownership reporting 
requirements were adopted. Although 
the Commission is still considering 
revising these ownership reporting 
requirements, it believes that it should 
make clear that it permits incorporation 
by reference of the information required 
by proposed Item 12. Accordingly, it is 
proposed to place the item in Part III. 

A minor change is being proposed to 
the Form 10-K cover page requirement 
to disclose the aggregate market value 
of the voting stock held by non-affiliates 
of the registrant. this requirement was 
adopted to assist the Commission in 
obtaining data needed to evaluate the 
eligibility requirements of the various 
Securities Act registration forms. The 
Commission is proposing to add a note 
to this cover page requirement to make 
clear the staff's position that, ifthe _ 
determination of affiliate status cannot 
be made without incurring inordinate 
time and expense, the registrant may 
calculate the aggregate market value of 
common stock held by non-affiliates on 
the basis of reasonable assumptions, as 
long as the assumptions are set forth in 
the Form 10-K report. 

Finally, the Commission is proposing 
to amend General Instruction D 
(Signature and Filing of Report) to 
clarify the form's signature requirement. 
The preposed instruction would make 
explicit the staff's position that if the 
registrant is a limited partnership, the 
report on Form 10-K must be signed by 
a majority of the board directors of any 
corporate general partner who signs the 
registration statement. In addition, 
specific reference would be made to 
Exchange Act Rule 12b-11 governing 
signatures in multiple capacities and 
pursuant to powers of attorney. 


VI. Integrated Reports to Security 
Holders 


The Commission is proposing to 
amend the general instructions to Forms 
10-K and 10-Q and to amend Rule 14a-3 
to add the provisions currently 
contained in Guide 4 of the Guides for 
the Preparation and Filing of Exchange 
Act Reports which sets forth the 
conditions under which informal annual 
or quarterly reports to shareholders to 
be combined with the required Form 10- 
K or Form 10-Q information. Because of 
its procedural nature, the Guides 
Release proposed to delete Guide 4 and 
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recast it without substantive change as 
new Rule 0-10 of the Rules of General 
Application under the Exchange Act. 
The Commission now believes it would 
be more appropriate to add the Guide 4 
provisions to the forms in which 
combination is allowed, particularly 
since those forms (Forms 10-K and 10- 
Q) already contain instructions allowing 
information requirements to be satisfied 
through incorporation by reference from 
informal reports to security holders. 
Thus, the proposed change would 
highlight the document preparation 
flexibility built into the integrated 
disclosure system by putting in one 
place the instructions indicating that, for 
annual and quarterly Commission 
filings, registrants may prepare (1} one 
document; (2) two documents with one 
incorporated into the other to replace 
reiteration of some or all information; or 
(3) two entirely separate documents. 

The Guide 4 (proposed Rule 0-10) 
provisions would be added to Form 10- 
K as new General Instruction H and to 
Form 10-Q as new General Instruction 
E.?° The Form 10-Q provision also 
would indicate that combination with 
either Part I or the entire form is 
allowed. The paragraph dealing with 
satisfaction of the Rule 14a-3 reporting 
obligation is proposed to be added to 
Rule 14a-3 and is not proposed to be 
contained in the Form 10-K or Form 10- 
Q instruction. Those paragraphs 
providing that (1) additional information 
must meet the requirements of Rules 
12b-20 (17 CFR 240.12b-20) and 12b-30 
(17 CFR 240.12b-30) and (2) the 
integrated reports should contain a 
disclaimer of Commission approval are 
proposed to be deleted as unnecessary 
and potentially confusing. Finally, an 
amendment is proposed to the Form 10- 
Q instruction concerrring the filed status 
of information to make clear that Part I 
of an integrated report is not deemed 
filed for purposes of Section 18 of the 
Exchange Act. 


VII. Proposed Amendment to Rule 
15c2-8 


As part of the proposed overall 
revision of Regulation S-K and the 
Guides for the Preparation and Filing of 
Registration Statements and Reports, 
the Commission proposed to amend 
Exchange Act Rule 15c2-8, which sets 
forth the specific steps participating 
brokers or dealers must follow to 
reasonably distribute the preliminary 
prospectus, to incorporate the “48-hour 
rule” of Securities Act Release No. 


** Existing General Instruction H [Form 10-K) and 
E (Form 10-Q} and the ensuing General Instructions 
in both forms would be redesignated accordingly. 
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4968.°*° Proposed new paragraph (b) 
required that a participating broker or 
dealer, “in connection with anew or 
speculative issue of securities, . . 
distribute a copy of the preliminary 
prospectus to each person who is 
expected to receive a confirmation of 
sale at least 48 hours prior to the mailing 
of such confirmation.” The proposed 
amendment was intended to cons«'idate 
the distribution requirements of 
Securities Act Release No. 4968 with 
those contained in Rule 15c2-8. At the 
same time, the Commission specifically 
requested comment as to whether the 
“48-hour rule” should be extended to all 
issues, regardless of whether they are 
new or speculative. 

The commentators who addressed the 
proposed amendment to Rule 15c2-8 
objected to any extension of the “48- 
hour rule” beyond new of speculative 
issues. They believed that such an 
extension would create an artificial 
waiting period between the filing and 
effectiveness of a registration statement 
and impose an undue burden on an 
issuer's ability to tap favorable 
securities markets. In addition, it was 
suggested that “new or speculative” 
issues be defined in order to provide 
brokers and dealers with more guidance 
as to the application of the rule. 

In view of the comments received, the 
Commission has determined to modify 
the proposed amendment to Rule 15c2-8 
and is reproposing that amendment for 
additional comment. The Commission 
agrees with commentators that the 
burden placed on issuers by an 
extension of the “48-hour rule” beyond 
new and speculative issues outweighs 
the public interest in such an extension. 
Accordingly, the Commission is not 
proposing to modify proposed paragraph 
(b) to extend its application. The 
Commission is, however, proposing to 
modify proposed paragraph (b) to 
provide more guidance as to the 
application of the “48-hour rule” by 
deleting the “New or speculative” 
phraseology and replacing it with two 
conditions which the Commission 
believes are indicia of the offerings that 
appropriately should be covered by Rule 
15c2-8. Paragraph (b), as reproposed, 
would require a participating broker or 
dealer to comply with the "48-hour rule” 
for any issue of securities, the issuer of 
which had not previously been required 
to file reports pursuant to Section 13(a) 
or 15(d) of the Exchange Act or is 
required to include in the prospectus 
reference to material risks pursuant 10 


* Securities Act Release No. 4968 (April 24, 1969) 
(34 FR 7235]. 


proposed Item 501(d) of Regulation S- 
K.3! 


VIII. Rescission of Certain Obsolescent 
Forms 


In connection with its review of the 
rules, forms and schedules under the 
Exchange Act, the Commission is 
proposing to rescind six rarely used 
Exchange Act forms, three registration 
forms and three annual report forms. 
Filings on the affected forms are made 
so rarely that the Commission questions 
the need to retain such forms and 
believes that the forms can be 
eliminated without detriment to any 
registrant. The registration forms which 
are proposed for rescission are: Form 12 
(for Issuers Filings Reports With Other 
Federal Agencies); Form 14 (for 
Certificates of Deposit Issued by a 
Committee}; and Form 16 (for Voting 
Trust Certificates). The annual report 
forms proposed for rescission are: Form 
14—K and Form 4—MD (both Annual 
Reports for Certificates of Deposit 
Issued by a Committee) and Form 16-K 
(Annual Report for Voting Trust 
Certificates). 


IX Proposed Amendments to the Safe 
Harbor Rule for Projections 


In the process of coordinating the 
rules and forms under the Exchange Act 
with Regulation S-K, discrepancies in 
the availability of safe harbor protection 
for projections under Securities Act Rule 
175 (and the related safe harbor rules 
under the other securities acts) *? to 
certain Exchange Act filings have come 
to the Commission's attention. Securities 
Act Rule 175 (and the related safe 
harbor rules) limits protection for 
issuers subject to the reporting 
requirements of the Exchange Act to 
those who have filed their most recent 
annual report on Form 10-K and for 
issuers not subject to the reporting 
requirements of the Exchange Act to 
registration statements filed under the 
Securities Act. Accordingly, the rule 
currently does not provide safe harbor 
protection to such filings by a reporting 
issuer as its quarterly reports on Form 
10-Q and its annual report on Form 10- 
K until such time as it has already filed 
an annual report on Form 10-K. This 
lack of protection applies even to filings 
on Forms 10-K and 10-Q by a reporting 


*! The Commission also és proposing, as part of its 
proposed amendments to Regulation C discussed in 
the Regulation C Release, to include these indicia in 
proposed Rule 419 in connection with that.rule’s 
incorporation of Guide 16 for the Preparatien and 
Filing of Registration Statements, which provides 
for supplementary disclosure in the case of a new or 
speculative issue of securities. 

* Exchange Act Rule 32b-6, Holding Company 
Act Rule 103A, and Trust Indenture Act Rule 0-11. 
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issuer under Section 15(d) of the 
Exchange Act, whose registration 
statement filed previously under the 
Securities Act would be subject to the 
safe harbor rule. In addition, the rule 
does not provide protection to 
registration statements on Form 10 filed 
by a non-reporting issuer pursuant to 
Section 12 (b) or (g) of the Exchange Act. 

The Commission is proposing 
amendments to Rule 175 (and the related 
safe harbor rules) to address these 
anomalies. The Commission does not 
believe that forward-looking statements 
made by a non-reporting issuer in a 
registration statement filed pursuant to 
Section 12 (b) or (g) of the Exchange Act 
or by a reporting issuer that was not 
subject to an annual report filing 
requirement at the end of the prior fiscal 
year are less likely to have a reasonable 
basis or to be able to be evaluated by 
investors and shareholders than 
statements that currently qualify for safe 
harbor protection. 

The Commission continues to believe, 
however, that an issuer whose ability to 
prepare and disclose forward-looking 
statements with a reasonable basis may 
be significantly impaired due to a 
serious deficiency in its Exchange Act 
filings should not be able to avail itself 
of harbor protection for its filings.** 
Accordingly, the Commission is 
proposing to retain the requirement that 
a reporting issuer who was required to 
have filed an annual report on Form 10- 
K for its most recent fiscal year have 
complied with that requirement. 

The Commission also is proposing 
technical amendments to Rule 175 (and 
the related safe harbor rules) - 
conforming the references to Regulation 
S-K contained therein to the proposed 
revision of Regulation S-K. 


X. Request for Comment 


Commentators are specifically invited 
to make suggestions as to additional 
respects in which Exchange Act rules, 
forms and schedules could better 
coordinate with the integrated 
disclosure system. In this regard, 
attention is directed to such matters as 
whether additional use could be made of 
the uniform disclosure items in 
Regulation S—K and whether the 
Exchange Act rules, forms and 
schedules would, if amended in the 
manner proposed in this release, contain 
provision so references inconsistent 
with the integrated disclosure system. 

The Commission also solicits 
comments as to whether the proposed 
amendments would have an adverse 
effect on competition or would impose a 


% See Securities Act Release 6084 (July 2, 1979) 
[44 FR 38810}. 
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burden on competiton..Comments on 
this inquiry will be considered by the 
Commission in complying with its 
responsibilities under Section 23(a)(2) of 
the Exchange Act. 


Text of Proposals 


In accordance with the foregoing, it is 
proposed to amend Title 17, Chapter II, 
of the Code of Federal! Regulations as 
follows: 


PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 


1. By revising paragraphs (b) (1)(i) and 
(2) and (c)(3) of § 230.175 to read as 
follows: 


§ 230.175 Liability for certain statements 
by issuers. 


* * * * * 


(b) x * * 

(1) 2 -@¢ © 

(i) At the time such statements are 
made or reaffirmed, either the issuer is 
subject to the reporting requirements of 
section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 and has complied 
with the requirements of Rule 13a-1 or 
15d-1 thereunder, if applicable, to file its 
most recent annual report on Form 10-K; 
or, if the issuer is not subject to the 
reporting requirements of section 13(a) 
or 15(d) of the Securities Exchange Act 
of 1934, the statements are made in a 
registration statement filed under the 
Securities Act of 1933 or pursuant to 
section 12 (b) or (g) of the Securities 
Exchange Act of 1934. 


* * 


(2) Information relating to the effects 
of changing prices on the business 
enterprise presented voluntarily or 
pursuant to Item 303 of Regulation S-K 
(17 CFR 229.300), management's 
discussion and analysis of financial 
condition and results of operations, or 
Item 302 of Regulation S-K (17 CFR 
229.300), supplementary financial 
information, and disclosed in a 
document filed with the Commission, in 
Part I of a quarterly report on Form 10- 
Q, or in an annual report to shareholders 
meeting the requirements of Rules 14a-3 
(b) and (c) or 14c-3 (a) and (b) under the 
Securities Exchange Act of 1934. 

(c) *~* € 

(3) A statement of future economic 
performance contained in management's 
discussion and analysis of financial 
condition and results of operations 
included pursuant to Item 303 of 
Regulation S—K (17 CFR 229.300); or 


* * * . * 


PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 


2. By revising paragraphs (b) (1)(i) and 
(2) and (c)(3) of § 240.3b-6 to read as 
follows: 


§ 240.3b-6 Liability for certain statements 
by issuers. 

(b) ** * 

(1) * & * 

(i) At the time such statements are 
made or reaffirmed, either the issuer is 
subject to the reporting requirements of 
section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 and has complied 
with the requirements of Rule 13a-1 or 
15d-1 thereunder, if applicable, to file its 
most recent annual report on Form 10-K; 
or if the issuer is not subject to the 
reporting requirements of section 13{a) 
or 15(d) of the Securities Exchange Act 
of 1934, the statements are made in a 
registration statement filed under the 
Securities Act of 1933 or pursuant to 
section 12 (b) or (g) of the Securities 
Exchange Act of 1934. 


. * + o 


(2) Information relating to the effects 
of changing prices on the business 
enterprise presented voluntarily or 
pursuant to Item 303 of Regulation S-K 
(17 CFR 229.300), management's 
discussion and analysis of financial 
condition and results of operations, or 
Item 302 of Regulation S-K (17 CFR 
229.300), supplementary financial 
information, and disclosed in a 
document filed with the Commission, in 
Part I of a quarterly report on Form 
10-Q, or in an annual report to 
shareholders meeting the requirements 
of Rule 14a-3 (b) and{c) or Rule 14c-3 
(a) and (b) under the Securities 
Exchange Act of 1934. 

(c) a, 2 

(3) A statement of future economic 
performance contained in management's 
discussion and analysis of financial 
condition and results of operations 
pursuant to Item 303 of Regulation S-K 
(17 CFR 229.300); or 

3. By revising Instruction B{1) to 
paragraph (d) of § 240.13e—4 to read as 
follows: 


§ 240.13e-4 Tender offers by issuers. 
* * * * * 

(d) * * * 

Instruction: 
* * * * . 

B. **« * 

(1) The following summary financial 
information for (i) the two most recent fiscal 
years, and (ii) the latest year-to-date interim 
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period and corresponding interim period of 
the preceding year: 
Income Statement: 
Net sales and operating revenues and other 
revenues 
Income before extraordinary items 
Net income 
Balance Sheet (at end of period): 
Working capital 
Total assets 
Total assets less deferred research and 
development charges and excess of cost 
of assets acquried over book value 
Total indebtedness 
Shareholders’ equity 
Per Share 
Income per common share before 
extraordinary items 
Extraordinary items 
Net income per common share (and 
common share equivalents, if applicable) 
Net income per share on a fully diluted 
basis 
* * * ® ® 
4. By renumbering paragraph (b)(4)- 
(12) as paragraphs (b)(5)-(13); adding a 
new paragraph (b)(4) and a new 
paragraph (e); and revising paragraph 
(b)(3) and renumbered paragraphs (b)(5), 
(7) and (9) of § 240.14a-3 to read as 
follows: 


§ 240.14a-3 Information to be furnished to 
security holders. 

(b) zs *£ & 

(3) The report shall contain the 
supplementary financial information 
required by Item 302 of Regulation S~K 
(17 CFR 229.300). 

(4) The report shall contain 
information concerning disagreements 
with accountants on accounting and 
financial disclosure required by Item 304 
of Regulation S-K (17 CFR 229.300). 

(5)(i) The report shall contain the 
selected financial data required by Item 
301 of Regulation S-K (17 CFR 229.300). 

(ii) The report shall contain 
management's discussion and analysis 
of financial condition and results of 
operations required by Item 303 of 
Regulation S-K (17 CFR 220.300). 

(7) The report shall contain 
information relating to the issuer's 
industry segments, classes of similar 
products or services, foreign and 
domestic operations and export sales 
required by paragraphs (b), (c)(1)(i) and 
(d) of Item 101 of Regulation S-K (17 
CFR 229.100). 

(9) The report shall contain the market 
price of and dividends on the issuer's 


* Average number of shares of common stock 
outstanding during each period was (as 
adjusted to given effect to stock dividends or stock 
splits) 
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common stock and related security 
holder matters required by Item 201 of 
Regulation S-K (17 CFR 229.200). 


* * * * 


(e) An annual report to security 
holders prepared on an integrated basis 
pursuant to General Instruction H to 
Form 10-K (§ 249.310} may also be 
submitted in satisfaction of this rule. 
When filed as the annual report on Form 
10-K, responses to the Items of that form 
are subject to section 18 of the Act 
notwithstanding paragraph (c). 


* * * * 


5. By removing Item 14(b)(9); and 
revising Items 5(d), (e) and (g); 6(a), 
(b)(3), (4) and (5) and (d)(2); 7; 9(c) and 
(d) and Instructions 1 and 3(c) 
thereunder; 10(c) and (d) and Instruction 
1 thereunder; 11(b) and (c) and 
Instruction 1 thereunder; 14(b)(8); 15 and 
22 of § 240.14a-101 to read as follows: 


§ 240.14a-101 Schedule 14A. Information 
required in proxy statement. 


* * * ” * 


Item 5. Voting securities and principal 
holders thereof. 


* * * * * 


(d) Furnish the information required by 
Item 403(a) of Regulation S-K (17 CFR 
229.400) to the extent known by the persons 
on whose behalf the solicitation is made. 

(e) Furnish the information required by 
Item 403(b) of Regulation S-K (17 CFR 
229.400). 


* * * * * 


(g) Furnish the information required by 
Item 403(c) of Regulation S-K (17 CFR 
229.400). 

Item 6. Directors and executive officers. 
* * * * * 


(a) The information required by Item 401 of 
Regulation S-K (17 CFR 229.400); 

(b) With respect to issuers other than 
investment companies registered under the 
Investment Company Act of 1940, describe, in 
reasonable proximity to the information 
required by paragraph (a), any of the 
following relationships which exist: 

* * * * * 


(3) If the nominee or directoris,orhas | 
within the last two full fiscal years been, an 
officer, director or employee of, or owns, or 
has within the last two full fiscal years 
owned, directly or indirectly, i in excess of 5 
percent equity interest in any firm, 
corporation or other business or professional 
entity: 

(i) Which has made payments to the issuer 
or its subsidiaries for property or services 
during the issuer's last full fiscal year in 
excess of 1 percent of the issuer's 
consolidated gross revenues for its last full 
fiscal year; 

{ii) Which proposes to make payments to 
the issuer or its subsidiaries for property or 
services during the current fiscal year in 
excess of 1 percent of the issuer’s 
consolidated gross revenues for its last full 
fiscal year; 


(iii) To which the issuer or its subsidiaries 
was indebted at the issuer's last fiscal year 
end in an aggregate amount in excess of 1 
percent of the issuer's total consolidated 
assets at the end of such fiscal year, or 
$5,000,000, whichever is less; 

(iv) to which the issuer or its subsidiaries 
has made payments for property or services 
during such entity's last fiscal year in excess 
of 1 percent of such entity's consolidated 
gross revenues for its last full fiscal year; 

(v) To which the issuer or its subsidiaries 
proposes to make payments for property or 
services during such entity's current fiscal 
year in excess of 1 percent of such entity's 
consolidated gross revenues for its last full 
fiscal year; 

(vi) In order to determine whether 
payments made or proposed to be made 
exceed 1 percent of the consolidated gross 
revenues of any entity other than the issuer 
for such entity's last full fiscal year, it is 
appropriate to rely on information provided 
by the nominee or director; 

(vii) In calculating payments for property 
and services the following may be excluded: 

(A) Payments where the rates or charges 


-involved in the transaction are determined by 


competitive bids, or the transaction involves 
the rendering of services as a common or 
contract carrier, or public utility, at rates or 
charges fixed in conformity with law or 
governmental authority; 

(B) Payments which arise solely from the 
ownership of securities of the issuer and no 
extra or special benefit not shared on a pro 
rata basis by all holders of the class of 
securities is received; 

(C) Payments made to or received from a 5 
percent subsidiary (that term being defined 
as if the asset, sales and revenue, and income 
thresholds specified in Rule 1-02{v) (17 CFR 
210.1-02(v)) of Regulation S-X referred to 5 
percent instead of 10 percent), provided that 
all such 5 percent subsidiaries making or 
receiving payments, when considered in the 
aggregate as a single subsidiary, would not 
constitute a significant subsidiary as defined 
in Rule 1-02(v) of Regulation S—X; 

(viii) In calculating indebtedness for 
purposes of paragraph (b)(3)(iii) above, the 
following may be excluded: 

(A) Debt securities which have been 
publicly offered, admitted to trading on a 
national securities exchange, or quoted on 
the automated quotation system of a 
registered securities association; 

(B) Amounts due for purchases subject to 
the usual trade terms; 

(C) Indebtedness incurred by a 5 percent 
subsidiary (as defined in paragraph (vii)(C)), 
provided that all such 5 percent subsidiaries 
which have incurred indebtedness, when 
considered in the aggregate as a single 
subsidiary, would not constitute a significant 
subsidiary as defined in Rule 1-02({v) of 
Regulation SX; 

(ix) When the only otherwise disclosable 
relationship under this paragraph between 
the issuer and a corporation or business 
entity arises from the presence of a common 
nonemployee director, such relationship need 
not be disclosed unless: 

(A) For purposes of (i)-{ii) and (iv)-(v) the 
payments for property and services exceed 5 
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percent of the issuer's or such entity's 
consolidated gross revenues, respectively; 

(B) For purposes of (iii) indebtedness 
exceeds 5 percent of the issuer's total 
consolidated assets; 

(4) That the nominee or director is a 
member or employee of, or is associated 
with, a law firm which the issuer has retained 
in the last two full fiscal years or proposes to 
retain in the current fiscal year, Provided, 
however, That the dollar amount of fees paid 
to a law firm by the issuer need not be 
disclosed if such amount does not exceed 
$50,000; 

(5) That the nominee or director is a 
director, partner, officer or employee of any 
investment banking firm which has 
performed services for the issuer other than 
as a participating underwriter in a syndicate 
in the last two full fiscal years or which the 
issuer proposes to have performed services in 
the current year, Provided, however, That the 
dollar amount fees paid to an investment 
banking firm by the issuer need not be 
disclosed if such amount does not exceed 
$50.000; or 
* * * * * 


dj* ** 


(2) State whether the issuer's nominating or 
similar committee, or, in the absence of such 
a committee, the issuer's full board of 
directors, will consider nominees 
recommended by shareholders and, if so, 
describe the procedures to be followed by 
shareholders in submitting such 
recommendations. 

. * * * * 


Item 7. Remuneration of directors and 
executive officers. (See Note C at the 
beginning of Schedule 14A). Furnish the 
information required by Item 402 (17 CFR 
229.400) and Instruction 4 to Item 103 of 
Regulation S-K (17 CFR 229.100) if action is to 
be taken with regard to (a) the election of 
directors, (b) any bonus, profit sharing or 
other remuneration plan, contract, or 
arrangement in which any director, nominee 
for election as a director, or officer of the 
issuer will participate, (c) any pension or 
retirement plan in which any such person will 
participate or (d) the granting or extension to 
any such person of any options, warrants or 
rights to purchase any securities, other than 
warrants or rights issued to security holders 
as such, on a pro rata basis. However, if the 
solicitation is made on behalf of persons 
other than the issuer, the information 
required need be furnished only as to 
nominees of the persons making the 
solicitation and associates of such nominees. 


* * * * * 


Item 9. Bonus, profit sharing and other 
remuneration plans. 


* * * * * 


{c) State the name and position with the 
issuer of each person specified in Item 402(a) 
of Regulation S-K (17 CFR 229.400) who will 
participate in the plan and the amount which 
each such person would have received under 
the plan for the last fiscal year of the issuer if 
the plan had been in effect. 

(d) Furnish such information, in additian to 
that required by this item and Item 402 of 
Regulation S-K (17 CFR 229.400), as may be 
necessary to describe adequately the 
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provisions already made pursuant to all 
bonus, profit sharing, pension, retirement, 
stock option, stock purchase, deferred 
compensation, or other remuneration or 
incentive plans, now in effect or in effect 
within the past five years, for (1) each 
director or officer named in answer to Item 
402(a) of Regulation S-K (17 CFR 229.400) 
who may participate in the plan to be acted 
upon; (2) all present directors and officérs of 
the issuer as a group, if any director or officer 
may participate in the plan, and (3) all 
employees, if employees may participate in 
the plan. 


* * * . * 


Instructions. 1. The term “plan” as used in 
this item means any plan as defined in 
Instruction 6 to Item 402(a) of Regulation S~K 
(17 CFR 229.400). 


* * * * * 


. 0.7 * 

(c) If action is to be taken with respect to 
any plan in which directors or officers may 
participate, furnish the information required 
by Item 402({d) (i) and (ii) and (iv) (A), (B) and 
(C) of Regulation S-K (17 CFR 229.400) for the 
period from the beginning of the registrant's 
fifth previous full fiscal year through the most 
recent practicable date, rather than for the 
registrant's last fiscal year; and the 
information required by Item 402(d) (iii) and 
(iv) (D) and (E) shall be furnished as of the 
most recent practicable date. If any person 
named or included in the group of officers 
and directors in answer to Item 402(a) of 
Regulation S-K (17 CFR 229.400) purchased or 
received securities of any class during that 
period through the exercise of options or 
stock appreciation rights (or other rights in 
tandem therewith), state the aggregate 
amount of securities of that class sold during 
the period by any such named person and by 
such group. If other employees may 
participate in the plan being acted upon, state 
with respect to such other employees: (1) the 
title and aggregate amount of securities 
subject to options, with or without tandem 
stock appreciation rights, granted from the 
beginning of the registrant's fifth previous full 
fiscal year through the most recent 
practicable date; (2) the weighted average 
option price per share for such options; (3) 
the number of shares with respect to which 
stock appreciation rights were granted, not in 
tandem with options, during that period; and 
(4) the weighted average base share price for 
such rights. (Other tandem rights granted to 
an employee shall be disclosed in connection 
with the related prices of appreciation rights). 
The information called for by this instruction 
may be furnished in the form of the table 
illustrated in Item 402 of Regulation S—K (17 
CFR 229.400). See generally the instructions 
to Item 402(d) of Regulation S—K (17 CFR 
229.400). 


* * * * * 


Item 10. Pension and retirement plans. 
*. * * * * 


(c) State (1) the name and position with the 
issuer of each person specified in Item 402(a) 
of Regulation S-K (17 CFR 229.400) who will 
be entitled to participate in the plan, {2) the 
amount which would have been paid or set 
aside by the issuer and its subsidiaries for 
the benefit of such person for the last fiscal 


year of the issuer if the plan had been in 
effect, and (3) the amount of the annual 
benefit estimated to be payable to such 
person in the event of retirement at normal 
retirement date. 

(d) Furnish such information, in addition to 
that required by this item and Item 402 of 
Regulation S-K (17 CFR 229.400), as may be 
necessary to describe adequately the 
provisions already made pursuant to all 
bonus, profit sharing, pension, retirement, 
stock option, stock purchase, deferred 
compensation or other remuneration or 
incentive plans, now in effect or in effect 
within the past five years, for (1) each 
director or officer named in answer to Item 
402(a) of Regulation S-K (17 CFR 229.400) 
who may participate in the plan to be acted 
upon; (2) all present directors and officers of 
the issuer as a group, if any director or officer 
may participate in the plan; and (3) all 
employees, if employees may participate in 
the plan. 


* * * . * 


Instructions. 1. The term “plan” as used in 
this item means any plan as defined in 
Instruction 6 to Item 402{a) of Regulation S-K 
(17 CFR 229.400). Instruction 2 to Item 9 shall 
apply to this item. 


* * * * o 


Item 11. Options, warrants or rights. 


7 7 * * * 


(b) State separately the amount of options, 
warrants or rights received or to be received 
by the following persons, naming each such 
person: (1) each director or officer named in 
answer to Item 402(a) of Regulation S-K (17 
CFR 229.400); (2) each nominee for election as 
a director of the issuer; (3) each associate of 
such directors, officers or nominees; and (4) 
each other person who received or is to 
receive 5 percent of such options, warrants or 
rights. State also the total amount of such 
options, warrants or rights received or to be 
received by all directors and officers of the 
issuer as a group, without naming them. 

(c) Furnish such information, in addition to 
that required by this item and Item 402 of 
Regulation S-K (17 CFR 229.400), as may be 
necessary to describe adequately the 
provisions already made pursuant to all 
bonus, profit sharing, pension, retirement, 
stock option, stock purchase, deferred 
compensation, or other remuneration or 
incentive plans, now in effect or in effect 
within the past five years, for (1) each 
director or officer named in answer to Item 
402(a) of Regulation S-K 229.400) who may 
participate in the plan to be acted upon: (2) 
all present directors and officers of the issuer 
as a group, if any director or officer may 
participate in the plan; and (3) all employees, 
if employees may participate in the plan. 

Instructions. 1. The term “plan” as used in 
this item means any plan as defined in 
Instruction 6 to Item 402(a) of Regulation S-K 
(17 CFR 229.400). 


* * * * . 

Item 14. Mergers, consolidations, 
acquisitions and similar matters. 
* * *. * * 

(b) *-* * } 

(8) Furnish the information relating to the 
issuer's industry segments, classes of similar 
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products or services, foreign and domestic 

operations and export sales required by 

paragraphs (b), (c)(1)(i) and (d) of Item 101 of 

Regulation S-K (17 CFR 229.100). 
Instructions. 

* . * * * 


Item 15. Financial information. 

If action is to be taken with respect to any 
matter specified in Item 12, 13 or 14 above, 
furnish the financial statements required by 
Regulation S~X. One copy of the definitive 
proxy statement filed with the Commission 
shall include a manually signed copy of the 
accountant's certificate. In the usual case, 
financial statements are deemed material to 
the exercise of prudent judgment where the 
matter to be acted upon is the authorization 
or issuance of a material amount of senior 
securities, but are not deemed material where 
the matter to be acted upon is the 
authorization or issuance of common stock, 
otherwise than in any exchange, merger, 
consolidation, acquisition or similar 
transaction. If financial statements required 
by Regulation S-X are furnished, also furnish 
the supplementary financial information 
required by Item 302 of Regulation S—K (17 
CFR 229.300), information concerning 
disagreements with accountants on 
accounting and financial disclosure required 
by Item 304 of Regulation S-K (17 CFR 
229.300) and management's discussion and 
analysis of financial condition and results of 
operations required by Item 303 of Regulation 
S-K (17 CFR 229.300). 


* * 7 * * 

Item 22. Vote required for approval. 

As to each matter which is to be submitted 
to a vote of security holders, other than the 
selection or approval of auditors, state the 
vote required for its approval. 


6. By revising Item 4(b) of § 240.14a- 
102 to read as follows: 


§ 240.14a-102 Schedule 14B. Information 
to be included in statements filed by or on 
behaif of a participant (other than the 
issuer) pursuant to § 240.14a-11(c) (Rule 
14a-11(c)). 

Item 4. Further matters. 

(b) Furnish for yourself and your associates 
the information required by Item 402(f) of 
Regulation S-K (17 CFR 229.400). 


§ 240.14a-103 [Removed] 

8. By renumbering paragraphs (a)(4)- 
(11) as paragraphs (a)(5)-{12); adding a 
new paragraph (a)(4); and revising 
paragraph (a)(3) and renumbered 
paragraphs (a)(5), (7) and (9) of 
§ 240.14c-3 to read as follows: 


§ 240.14c-3 Annual report to be furnished 
security holders. 

{a) .. 2. & 

(3) The report shall contain the 
supplementary financial information 
required by Item 302 of Regulation S-K 
(17 CFR 229.300). 

(4) The report shall contain the 
information concerning disagreements 
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with accountants on accounting and 
financial disclosure required by Item 304 
of Regulation S-K (17 CFR 229.300). 

(5)(i) The report contain selected 
financial data required by Item 301 of 
Regulation S-K (17 CFR 229.300). 

(ii) The report shall contain 
management's discussion and analysis 
of financial condition and results of 
operations required by Item 303 of 
Regulation S-K (17 CFR 229.300). 

(7) The report shall contain the 
information relating to the issuer's 
industry segments, classes of similar 
products or services, foreign and 
domestic operations and export sales 
required by paragraphs (b), (c)(1)(i) and 
(d) of Item 101 of Regulation S-K (17 
CFR 229.100). 


* * * * * 


(9) The report shall contain the market 
price of and dividends on the issuer's 
common stock and related security 
holder matters required by Item 201 of 
Regulation S-K (17 CFR 229.200). 

9. By revising paragraph (e)(1)(viii) of 
§ 240.14d-6 to read as follows: 


§ 240.14d-6 Disclosure requirements with 
respect to tender offers. 
* * * * * 

e e** 

1 * *+ 


(viii) The disclosure required by Item 
9 of Schedule 14D-1 or a fair and 
adequate summary thereof. (Under 
normal circumstances, the following 
summary financial information for the 
period covered by the financial 
information furnished in response to 
Item 9 will be a sufficient summary. If 
the information required by Item 9 is 
summarized, appropriate instructions 
shall be included stating how complete 
financial information can be obtained). 
Income Statement: 
Net sales and operating revenues and other 
revenues 
Income before extraordinary items 
Net income 
Balance sheet (at end of period): 
Working capital 
Total assets 
Total assets less deferred research and 
development charges and excess of cost 
of assets acquired over book value 
Total indebtedness 
Shareholders’ equity 
Per Share? 


Income per common share before 
extraordinary items 
Extraordinary items 


? Average number of shares ot common stock 
outstanding during each period was (as 
adjusted to given effect to stock dividends or stock 
splits). 


Net income per common share (and 
common share equivalents, if applicable) 

Net income per share on a fully diluted 
basis 


10. By renumbering paragraphs (b)-(h) 
as paragraphs (c)-(i) of § 240.15c2-8 and 
adding a new paragraph (b) to that 
section to read as follows: 


§240.15c2-8 Delivery of prospectus. 


* * * * 


(b) In connection with an issue of 
securities, the issuer of which has not 
previously been required to file reports 
pursuant to sections 13(a) or 15(d) of the 
Securities Exchange Act of 1934 or is 
required to include in the prospectus 
reference to material risks pursuant to 
Item 501(d) of Regulation S-K (17 CFR 
229.500), such broker or dealer shall 
deliver a copy of the preliminary 
prospectus to any person who is 
expected to receive a confirmation of 
sale at least 48 hours prior to the mailing 
of such confirmation. 


* = * 7 * 


PART 249—FORMS, SECURITIES 
EXCHANGE ACT OF 1934 


11. By removing Items 1, 2, and 3; 
adding a new Item 1; and renumbering 
Item 4 as Item 2 of § 249.208a to read as 
follows: 


§249.208a Form 8-A, for registration of 
certain classes of securities pursuant to 
section 12(b) or (g) of the Securities 
Exchange Act of 1934. 


* * . * * 


Information Required in Registration 
Statement 


Item. 1. Description of Registrant's 
Securities to be Registered. Furnish th 
information required by Item 202 of 
Regulation S-K (17 CFR 229.200). 

Instruction. If a description of the securities 
comparable to that required here is contained 
in any other filing with the Commission, such 
description may be incorporated by reference 
to such other filing in answer to this item. If 
the securities are to be registered on a 
national securities exchange and the 
description has not previously been filed with 
such exchange, copies of the description shall 
be filed with copies of the application filed 
with the exchange. 

Item 2. Exhibits. 


* * * * * 


12. By removing Items 4, 5 and 6; 
adding a new Item 4; renumbering Item 7 
as Item 5; and revising the Instructions 
as to Exhibits of § 249.208b to read as 
follows: 


§249.208b Form 8-8, for registration of 
securities of certain successor issuers 
pursuant to section 12(b) or (g) of the 
Securities Exchange Act of 1934. . 


. - *. 
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Item 4. Description of Registrant's 
Securities to be Registered. Furnish the 
information required by Item 202 of 
Regulation S-K (17 CFR 229.200). 

Instruction. If a description of the securities 
comparable to that required here is contained 
in any other filing with the Commission, such 
description may be incorporated by referencé 
to such other filing in answer to this item. If 
the securities are to be registered on a 
national securities exchange and the 
description has not previously been filed with 
such exchange, copies of the description shall 
be filed with.copies of the application filed 
with the exchange. 

Item 5. Financial Statements and Exhibits. 


* * * * * 


Instructions as to Exhibits 


Subject to Rule 12b-32 (17 CFR 240.12b-32) 
regarding the incorporation of exhibits by 
reference, the following exhibits shall be filed 
a part of the application or statement. Such 
exhibits shall be appropriately lettered or 
numbered for convenient reference. Exhibits 
incorporated by reference may be referred to 
by the designation given in the previous 
filing. Where exhibits are incorporated by 
reference, the reference shall be made in the 
list of exhibits called for under.Item 5. 


* * * * * 


13. By removing Items 4, 9, 10, 12, 13 
and 14; adding new Items 8, 10 and 13; 
renumbering Items 5, 6, 7, 8, 11, 15, 16 
and 17 as Items 4, 5, 6, 7, 9, 11, 12 and 14; 
and revising Items 1, 2 and 3 and 
renumbered Items 4, 5, 6, 7, 9, 11, 12 and 
14 of § 249.210 to read as follows: 


§249.210 Form 10, general form for 
registration of securities pursuant ta 
section 12(b) or (g) of the Securities 
Exchange Act of 1934. 


* * = * * 


Item 1. Business. 

Furnish the information rquired by Item 101 
of Regulation S-K (17 CFR 229.100). 

Item 2. Financial Information. 

Furnish the information required by Items 
301 and 303 of Regulation S-K (17 CFR 
229.300). 

Item 3. Properties. 

Furnish the information required by Item 
102 of Regulation S-K (17 CFR 229.100). 

Item 4. Security Ownership of Certain 
Beneficial Owners and Management. 

Furnish the information required by Item 
403 of Regulation S-K (17 CFR 229.400). 

Item 5. Directors and Executive Officers. 

Furnish the information required by Jtem 
401 of Regulation S-K (17 CFR 229.400). 

Item 6. Management Remuneration and 
Transactions. 

Furnish the information required by Item 
402 of Regulation S-K (17 CFR 229.400). 

Item 7. Legal Proceedings. 

Furnish the information required by Item 
103 of Regulation S-K (17 CFR 229.100). 


* * * * * 

Item 8. Market Price of and Dividends on 
the Registrant's Stock and Related 
Stockholder Matters. 

Furnish the information required by Item 
201 of Regulation S-K (17 CFR 229,208). - 


Volume 23, No. 5, August 18, 1981 


Item 9. Recent Sales of Unregistered 
Securities. 

Furnish the information required by Item 
701 of Regulation S-K (17 CFR 229.500). 

Item 10. Description of Registrant's 
Securities to be Registered. 

Furnish the information required by Item 
202 of Regulation S-K (17 CFR 229.200). 

Item 11. Indemnification of Directors and 
Officers. 

Furnish the information required by Item 
510({a) of Regulation S-K (17 CFR 229.500). 

Item 12. Financial Statements and 
Supplementary Data. 

Furnish all financial statements required by 
Regulation S-X and the supplementary. 
financial information required by item 302 of 
Regulation S-K (17 CFR 229.300). 

Item 13. Disagreements With Accountants 
on Accounting and Financial Disclosure. 

Furnish the information required by Item 
304 of Regulation S—K (17 CFR 229.300). : 

Item 14. Financial Statements and Exhibits. 

(a) List separately all financial statements 
filed as part of the registration statement. 

(b) Furnish the exhibits required by Item 
601 of Regulation S-K (17 CFR 229.600). 
Signatures 


Pursuant to the requirements of Section 12 
of the Securities Exchange Act of 1934, the 
registrant has duly caused this registration 
statement to be signed on its behalf by the 
undersigned, thereunto duly authorized. 





(Registrant) 
Date 





By 





(Signature) * 


§ 249.212 [Removed] 
14, By removing § 249.212. 


§ 249.214 [Removed] 
15. By removing § 249.214. 


§ 249.216 [Removed] 
16. By removing §. 249.216. 


17. By adding a new Instruction F and 
a new Instruction 4 to Item 7(a); 
renumbering current Instruction 4 to 
Item 7(a) as Instruction 5; and revising 
Instructions A, B, C and D, Items 1(b), 
4(d) and 7(b) and renumbered 
Instruction 5 to Item 7(a) of § 249.308 to 
read as follows: 


§ 249.308 Form 8-K, for current reports. 


* *. * * * 


General Instructions 


A. Rule as to Use of Form 8-K 


Form 8-K shall be used for current reports 
under Section 13 or 15(d) of the Securities . 
Exchange Act of 1934, filed pursuant to Rule 
13a-11 (17 CFR 240.13a-11) or Rule 15d-11 (17 
CFR 240.15-11). 


B. Events to be Reported and Time for Filing 
of Reports 


1. A report of this form is required to be 
filed upon the occurrence of any one or more 


*Print name and title of signing officer under his 
signature. 


of the events specified in Items 1-4 and 6 of 
this form. Reports of events specified in those 
items are to be filed within 15 days after the 
occurrence of the earliest such event 
reported. 

2. Since a reporton this form pursuant to 
Item 5 is optional, there is correspondingly no 
mandatory time for filing. Registrants are 
encouraged, however, to file promptly after 
the occurrence of any event therein reported 

3. If substantially the same information as 
that required by this form has been 
previously reported by the registrant, an 
additional report of the information on this 
form need not be made. The term “previously 
reported” is defined in Rule 12b-2 (17 CFR 
240.12b-2). 

4. When considering current reporting on 
this form, particularly of other events of 
material importance pursuant to Item 5, 
registrants should have due regard for the 
accuracy, completeness and currency of the 
information in registration statements filed 
under the Securities Act of 1933 which 
incorporate by reference information in 
reports filed pursuant to the Securities 
Exchange Act of 1934, including reports on 
this form. 


C. Application of General Rules and 
Regulations 


1. The General Rules and Regulations 
under the Act (17 CFR Part 240) contain 
certain general requirements which are 
applicable to reports on any form. These 
general requirements should be carefully read 
and observed in the preparation and filing of 
reports on this form. 

2. Particular atteation is directed to 
Regulation 125 (i7 CFR 240.12b-1 et seq.) 
which contains general requirements 
regarding matters such as the kind and size of 
paper to be used, the legibility of the report, 
the information to be given whenever the title 
of securities is required to be stated, and the 
filing of the report. The definitions contained 
in Rule 12b-2 should be especially noted. See 
also Regulations 13A (17 CFR 240.13a-1 et 
seq.) and 15D (17 CFR 240.15d-1 et seq.). 

D. Preparation of Report 

This form is not to be used as a blank form 
to be filled in, but only as a guide in the 
preparation of the report on paper meeting 
the requirements of Rule 12b-12 (17 CFR 
240.12b-12). The report shall contain the 
numbers and captions of all applicable items, 
but.the text of such items may be omitted, 
provided the answers thereto are prepared in 
the manner specified in Rule 12b-13 (17 CFR 
240.12b-13). All items that are not required to 
be answered in a particular report may be 
omitted and no reference thereto need be 
made in the report. All instructions should 
also be omitted. 


* * * * e 


F. Incorporation by Reference 


If the registrant makes available to its 
stockholders or otherwise publishes, within 
the period prescribed for filing the report, a 
press release of other document or statement 
containing information meeting some or all of 
the requirements of this form, the information 
called for may be incorporated by reference 
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to such published document or statement, in 
answer or partial answer to any item or items 
of this form, provided copies thereof are filed 
as an exhibit to the report on this form. 


Information To Be Included in the Report 
Item 1. Changes in Control of Registrant. 


* * * o * 


(b). Furnish the information required by 
_ Item 403(c) of Regulation S-K (17 CFR 
229.400). 


* * * * * 


Item 4. Changes in Registrant's Certifying 
Accountants. 


* * * * * 


(d) The registrant shall request the former 
accountant to furnish the registrant with a 
letter addressed to the Commission stating 
whether he agrees with the statements made 
by the registrant in response to this item and, 
if not, stating the respects in which he does 
not agree. The registrant shall file copies of 
the former accountant's letter as an exhibit to 
the report on this form. If the former 
accountant's letter is unavailable at the time 
of filing, it shall be filed within thirty days 
thereafter. . 


* * * * * 


Item 7. Financial Statements and Exhibits. 
List below the financial statements and 
exhibits, if any, filed as part of this report. 
(a) * ee « 
Instructions. 
* * * * * 


4. Extension of Time for Filing. 

If the required financial statements for an 
acquired business are not available at the 
time the report on Form 8-K is filed, the 
registrant should so indicate in the Form 8-K 
report, and should file such of the required 
financial statements as are available. In such 
circumstances, the registrant may also, at its 
option, include unaudited financial 
statements in the report on Form &-K. In all 
cases, the required financial statements for 
an acquired business should be filed under 
cover of Form 8 as soon as available but not 
later than 60 days after the report on Form 8 
K is filed. The Commission may, upon the 
written request of the registrant and where 
consistent with the protection of investors, 
extend the time for filing the financial 
statements herein required beyond that 
provided above. A written request for such 
relief should be submitted separately from 
the subject report or cover letter to the report 
and, where necessary for a determination of 
the request, shall set forth the same 
information as called for in Instruction 5 
below. 

5. Filing of Other Financial Information in 
Certain Cases. The Commission may, upon 
the written request of the registrant and 
where consistent with the protection of 
investors, permit the omission of one or more 
such financial statements or the filing in 
substitution therefor of appropriate 
statements or information of comparable 
character, if the required audited financial 
statements are not reasonably available to 
the registrant, because the obtaining thereof 
would involve unreasonable effort, expense 
or practical difficulties. A written request for 
such relief should be submitted separately 
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from the subject report or the cover letier to 
the report. 

The request shall set forth the following 
information: 

(a) The reason(s) for the unavailability of 
the audited financial statements; 

(b) The estimated costs of the audit: 

(c) An explanation of any other practical 
auditng problems; 

(d) A letter from the registrant's 
independent auditors confirming the above 
representation; and 

(e) A tabular presentation of the following 
items of information, comparing the acquired 
business(es) with the registrant on a 
consolidated basis (excluding the acquired 
business(es)): 

(1) gross sales and operating revenues; 

(2) net income; 

(3) total assets; 

(4) total stockholder equity; and 

(5) total purchase price compared to total 
assets of registrant. 

The Commission may also be informal 
written notice require the filing of other 
financial statements in addition to, or in 
substitution for, the statements and 
information herein required in any case 
where such statements are necessary or 
appropriate for an adequate presentation of 
the financial condition of any person whose 
financial statements are required, or whose 
statements are otherwise necessary for the 
protection of investors. 

(b) Exhibits. The exhibits shall be furnished 
in accordance with the provisions of Item 601 
of Regulation S-K, (17 CFR 229.600). 


18. By adding a new General 
Instruction E; redesignating General 
Instructions E, F and G as F, G and H; 
and revising redesignated General 
Instruction F, Item 2 in Part I, and Items 
1 and 6(a) in Part II of § 249.308a as 
follows: 


§ 249.308a Form 10-Q, for quarterly 
reports under section 13 of 15(d) of the 
Securities Exchange Act of 1934. 


* * * * * 


General Instructions 
* * * * * 


E. Integrated Reports to Security Holders 


Quarterly reports to security holders may 
be combined with the required information of 
Form 10-Q and will be suitable for filing with 
the Commission if the following conditions 
are satisfied: 

(1) The combined report contains full and 
complete answers to all items required by 
Part I of this form. When responses to a 
certain item of required disclosure are 
separated within the combined report, an 
appropriate cross-reference should be made. 

(2) If not included in the combined report, 
the cover page, appropriate responses to Part 
II, and the required signatures shall be 
included in the Form 10-Q. Additionally, as 
appropriate, a cross-reference sheet should 
be filed indicating the location of information 
required by the items of the form. 


F. Filed Status of Information Presented 


1. Pursuant to Rule 13a—13(d) and Rule 15d- 
13(d), the information presented in 


satisfaction of the requirements of Items (1) 
and (2) of Part I of this form, whether 
included directly in a report on this form. 
incorporated therein by reference from a 
report, document or statement filed as an 
exhibit to Part 1 of this form pursuant to 
Instruction D(1) above, included in an 
integrated report pursuant to Instruction E 
above, or contained in a statement regarding 
computation of per share earnings or a letter 
regarding a change in accounting principles 
filed as an exhibit to Part I pursuant to Item 
601 of Regulation S-K (17 CFR 229.600), 
except as provided by Instruction F(2) below. 
shall not be deemed filed for the purpose of 
Section 18 of the Act or otherwise subject to 
the liabilities of that section of the Act but 
shall be subject to the other provisions of the 
Act. 


* * * * * 


Part I—Financial Information 
* * * * * 


Item 2. Management's Discussion and 
Analysis of Financial Condition and Results 
of Operations. 

Furnish the information required by Item 
303 of Regulation S-K (17 CFR 229.300). 


Part II—Other Information 


* * * * * 


Item 1. Legal Proceedings. 

Furnish the information required by Item 
103 of Regulation S-K (17 CFR 229.100). As to 
such proceedings which have been 
terminated during the period covered by the 
report, provide similar information, including 
the date of termination and a description of 
the disposition thereof with respect to the 
registrant and its subsidiaries. 

* * * * * 


Item 6. Exhibits and Reports on Form 8-K 
(17 CFR 249.308). 

(a) Furnish the exhibits required by Item 
601 of Regulation S-K (17 CFR 229.600). 


* * * * * 


19. By adding a new General 
Instruction H, Item 4 and Item 9; 
redesignating General Instructions H 
and I as I and J; renumbering Items 4, 9, 
10 and 11 as Items 12, 10, 11 and 13; and 
revising General Instructions D and G, 
redesignated Instruction J, Items 1, 2, 3, 
5, 6, 7 and 8 and renumbered Items 10, 
11, 12 and 13 of § 249.310 as follows: 


§ 249.310 Form 10-K, annual report 
pursuant to section 13 or 15(d) of the 
Securities Exchange Act of 1934. 


* * * * * 


General Instructions 
* * * * * 


D. Signature and Filing of Report 


(1) Three complete copies of the report, 
including financial statements, financial 
statement schedules, exhibits, and all other 
papers and documents filed as a part thereof, 
and five additional copies which need not 
include exhibits, shall be filed with the 
Commission. At least one complete copy of 
the report, including financial statements, 
financial statement schedules, exhibits, and 
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all other papers and documents filed as a 
part thereof, shall be filed with each 
exchange on which any class of securities of 
the registrant is registered. At least one 
complete copy of the report filed with the 
Commission and one such copy filed with 
each exchange shall be manually signed. 
Copies not manually signed shall bear typed 
or printed signatures. 

(2)(a) The report shall be signed by the 
registrant, and on behalf of the registrant by 
its principal executive officer or officers, its 
principal financial officer, its controller or 
principal accounting officer, and by at least 
the majority of the board of directors or 
persons performing similar functions. Where 
the registrant is a limited partnership, the 
report shall be signed by the majority of the 
board of directors of any corporate general 
partner who signs the registration statement. 
(b) The name of each person who signs the 
report shall be typed or printed beneath his 
signature. Any person who occupies more 
than one of the specified positions shall 
indicate each capacity in which he signs the 
report. Attention is directed to Rule 12b-11 
(17 CFR 240.12b-11) concerning manual 
signatures and signatures pursuant to powers 
of attorney. 

* * * * * 


G. Information to be Incorporated by 
Reference 


* * * * .* 


(3) The information required for by Part III 
(Items 10, 11 and 12) shall be incorporated by 
reference from the registrant's definitive 
proxy statement (filed or to be filed pursuant 
to Regulation 14A) or definitive information 
statement (filed or to be filed pursuant to 
Regulation 14C) which involves the election 
of directors, if such definitive proxy 
statement or information statement is filed 
with the Commission not later than 120 days 
after the end of the fiscal year covered by the 
Form 10-K. However, if such definitive proxy 
or information statement is not filed with the 
Commission in the 120-day period, the Items 
comprising the Part III information must be 
filed as part of the Form 10-K, or as an 
amendment to the Form 10-K under cover of 
Form 8, not later than the end ofthe 120-day 
period. It should be noted that the 
information regarding executive officers 
required by Item 401 of Regulation S-K (17 
CFR 229.400) may be included in Part I of 
Form 10-K under an appropriate caption. See 
{Instruction 4 to Item 401(b) of Regulation S-K 
(17 CFR 229.400). (4) No item numbers of 
captions of items need be contained in the 
material incorporated by reference into the 
report. However, the registrant's attention is 
directed to Rule 12b-23(e) regarding the 
specific disclosure required in the report 
concerning information incorporated by 
reference. When the registrant combines all 
of the information in Parts I and II of this 
Form (Items 1 through 9) by incorporation by 
reference from the registrant's annual report 
to security holders and all of the information 
in Part III of this Form (Items 10, 11 and 12) 
by incorporation by reference from a 
definitive proxy statement of information 
statement involving the election of directors, 
then, notwithstanding General Instruction 
C(1), this Form shall consist of the facing or 
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cover page, those sections incorporated from 
the annual report to security holders, the 
proxy or information statement, and the 
information, if any, required by Part IV of this 
Form, signatures, and a cross reference sheet 
setting forth the item numbers and captions 
in Parts I, Il and Ill of this Form and the page 
and/or pages in the referenced materials 
where the corresponding information 
appears. 


H. Integrated Reports to Security Holders 


Annual reports to security holders may be 
combined with the required information of 
Form 10-K and will be suitable for filing with 
the Commissicn if the following conditions 
are satisfied: 

(1) The combined report contains full and 
complete answers to all items required by 
Form 10-K. When responses to a certain item 
of required disclosure are separated within 
the combined report, an appropriate cross- 
reference should be made. If the information 
required by Part III of Form 10-K is omitted 
by virtue of General Instruction G)a 
definitive proxy or information statement 
shall be filed. 

(2) The cover page and the required 
signatures shall be included. As appropriate, 
a cross-reference sheet should be filed 
indicating the location of information 
required by the items of the form. 


I. Registrants Filing on Form S-18 


~ + * * * 


J. Omission of Information by Certain 
Wholly-Owned Subsidiaries 

(2) see 

(b) Such registrants may omit the list of 
subsidiaries exhibit required by Item 601 of 
Regulation S—K (17 CFR 229.600). 

(c) Such registrants may omit the 
information called for by the following 
otherwise required Items: Item 10, Directors 
and Executive Officers of the Registrant; Item 
11, Management Remuneration and 
Transactions; and Item 12, Security 
Ownership of Certain Beneficial Owners and 
Management. 


* * * * * 


Securities and Exchange Commission, 
Washington, D.C. 20549 


Form 10-K 


Annual Report Pursuant to Section 13 or 15(d) 
of the Securities Exchange Act of 1934 


* * + * * 


State the aggregate market value of the 
voting stock held by nonaffiliates of the 
registrant. The aggregate market value shall 
be computed by reference to the price at 
which the stock was sold, or the average bid 
and asked prices of such stock, as of a 
specified date within 60 days prior to the date 
of filing. (See definition of affiliate in Rule 
405, 17 CFR 230.405). 

Note.—If a determination as to whether a 
particular person or entity is an affiliate 
cannot be made without incurring inordinate 
time and expense, the aggregate market value 
of the common stock held by nonaffiliates 
inay be calculated on the basis of 
assumptions reasonable under the 


circumstances, provided that the assumtions 
are set forth in this form. 
* * * * * 


Part I 


* * * * 


Item 1. Business. 

Furnish the information required by Item 
101 of Regulation S-K (17 CFR 229.100) except 
that the discussion of the development of the 
registrant's business need only include 
developments since the beginning of the 
fiscal year for which this report is filed. 

Item 2. Properties. 

Furnish the information required by Item 
102 Regulation S-K (17 CFR 229.100). 

Item 3. Legal Proceedings. 

(a) Furnish the information required by 
Item 103 of Regulation S—K (17 CFR 229.100). 

(b) As to any proceeding that was 
terminated during the fourth quarter of the 
fiscal year covered by this report, furnish 
information similar to that required by Item 
108 of Regulation S-K (17 CFR 229.100), 
including the date of termination and a 
description of the disposition thereof with 
respect to the registrant and its subsidiaries. 

Item 4. Submission of Matters to a Vote of 
Security Holders. 

If any matter was submitted during the 
fourth fiscal quarter to a vote of security 
holders, through the solicitation of proxies or 
otherwise, furnish the following information: 

(a) The date of the meeting and whether it 
was an annual or special meeting. 

(b) If the meeting involved the election of 
directors, the name of each director elected at 
the meeting and the name of each other 
director whose terms of office as a director 
continued after the meeting. 

(c) A brief description of each other matter 
voted upon at the meeting and state the 
number of affirmative votes and the number 
of negative votes cast with respect to each 
such matter. 

(d) A description of the terms of any 
settlement between the registrant and any 
other participant (as defined in Rule 14a-11 
(17 CFR 240.14a-11) of Regulation 14A under 
the Act) terminating any solicitation subject 
to Rule 14a-11, including the cost or 
anticipated cost to the registrant. 

Instructions: 

1. If any matter has been submitted to a 
vote of security holders otherwise than at a 
meeting of such security holders, 
corresponding information with respect to 
such submission shall be furnished. The 
solicitation of any authorization or consent 
(other than a proxy to vote at a stockholders’ 
meeting) with respect to any matter shall be 
deemed a submission of such matter to a vote 
of security holders within the meaning of this 
item. 

2. Paragraph (a) need be answered only if 
paragraph (b) or (c) is required to be 
answered. — 

3. Paragraph (b} need not be answered if (i) 
proxies for the meeting were solicited 
pursuant to Regulation 14 under the Act, (ii) 
there was no solicitation in opposition to the 
management's nominees as listed in the 
proxy statement, and (iii) all of such 
nominees were elected. If the registrant did 
not solicit proxies and the board of directors 


SEC DOCKET/441 





as previously reported to the Commission 
was re-elected in its entirety, a statement to 
that effect in answer to paragraph (b) will 
suffice as an answer thereto. 

4. Paragraph (c) need not be answered as 
to procedural matters or as to the selection or 
approval of auditors. 

5. If the registrant has furnished to its 
security holders proxy soliciting material 
containing the information called for by 
paragraph (d), the paragraph may be 
answered by reference to the information 
contained in such material. 

6. If the registrant has published a report 
containing all of the information called for by 
this item, the item may be answered by a 
reference to the information contained in 
such report. 


Part Il 


* * o * * 


Item 5. Market for Registrant's Common 
Stock and Related Security Holder Matters. 

Furnish the information required by Item 
201 of Regulation S-K (17 CFR 229.200). 

Item 6. Selected Financial Data. 

Furnish the information required by Item 
301 of Regulation S-K (17 CFR 229.300). 


* * * * * 


Item 7. Management's Discussion and 
Analysis of Financial Condition and Results 
of Operation. 

Furnish the information required by Item 
303 of Regulation S—K (17 CFR 229.300). 

Item 8. Financial Statements and 
Supplementary Data. 

Furnish financial statements-meeting the 
requirements of Regulation S-X (17 CFR 210, 
and the supplementary financial information 
required by Item 302 of Regulation S-K (17 
CFR 229.300). Financial statements of the 
registrant and its subsidiaries consolidated 
[as required by Rule 14a-3(b)] shall be filed 
under this Item. Other financial statements 
and schedules required under Regulation S-X 
may be filed as “Financial Statement 
Schedules” pursuant to Item 13, Exhibits, 
Financial Statement Schedules, and Reports 
on Form 8-K, of this form. 

Item 9. Disagreements on Accounting and 
Financial Disclosure. 

Furnish the information required by Item 
304 of Regulation S-K (17 CFR 229.300). 


* * * 


Part Ill 


* * * * * 


Item 10. Directors and Executive Officers of 
the Registrant. 

Furnish the information required by Item 
401 of Regulation S-K (17 CFR 229.400). 

Item 11. Management Remuneration and 
Transactions. ¢ 

Furnish the information required by Item 
402 Regulation S-K (17 CFR 229.400). 

Item 12. Security Ownership of Certain 
Beneficial Owners and Management. 

Furnish the information required by Item 
403 of Regulation S-K (17 CFR 229.400). 


Part IV 


Item 13. Exhibits, Financial Statement 
Schedules, and Reports on Form 8-K. 
iar 
(3) Those exhibits required by Item 601 of 
Regulation S-K (17 CFR 229.600) and by 
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paragraph (c) below. Where any financial 
statement, financial statement schedule, or 
exhibit is incorporated by reference, the 
incorporation by reference shall be set forth 
in the list required by this Item. For purposes 
of all rules concerning incorporation by 
reference a financial statement schedule shall 
constitute an “exhibit.” See Rule 12b-23. 
* * 7 * * 

(c) Registrants shall file, as exhibits to this 
Form the exhibits required by Item 601 of 
Regulation S-K (17 CFR 229.600). 


* * * * * 


§ 249.314 [Removed] 
- 20. By removing § 249.314. 


§ 249.316 [Removed] 
21. By removing § 249.316. 


§ 249.404 [Removed] 
22. By removing § 249.404. 


PART 250—GENERAL RULES AND 
REGULATIONS, PUBLIC UTILITY 
HOLDING COMPANY ACT OF 1935 


23. By revising paragraphs (b)(1)(i) 
and (2) and (c)(3) of § 250.103A to read 
as follows: 


§ 250.103A Liability for certain statements 
by issuers. 


* * * * * 


(b) =e & @ 

(1) ke * 

(i) At the time such statements are 
made or reaffirmed, either the issuer is 
subject to the reporting requirements of 
section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 and has complied 
with the requirements of Rule 13a-1 or 
15d-1 thereunder, if applicable, to file its 
most recent annual report on Form 10-K; 
or, if the issuer is not subject to the 
reporting requirements of section 13(a) 
or 15(d) of the Securities Exchange Act 
of 1934, the statements are made in a 
registration statement filed under the 
Securities Act of 1933 or pursuant to 
section 12(b) or (g) of the Securities 
Exchange Act of 1934. 


* * * * * 


(2) Information relating to the eftects 
of changing prices on the business 
enterprise presented voluntarily or 
pursuant to Item 303 of Regulation S-K 
(17 CFR 229.300), management's 
discussion and analysis of financial 
condition and results of operations, of 
Item 302 of Regulation S-K (17 CFR 
229.300), supplementary financial 
information, and disclosed in a 
document filed with the Commission, in 
Part I of a quarterly report on Form 10- 
Q, or in an annual report to shareholders 
meeting the requirements of Rules 14a- 
3(b) and (c) or 14c-3(a) and (b) under the 
Securities Exchange Act of 1934. 

(c) eS @.2 


3. A statement of future economic 
performance contained in management's 
discussion and analysis of financial 
condition and results of operations 
included pursuant to Item 303 of 
Regulation S-K (17 CFR 229.300); or 


7 * * * * 


PART 260—GENERAL RULES AND 
REGULATIONS, TRUST INDENTURE 
ACT OF 1939 


24. By revising paragraphs (b)(1)(i) 
and (2) and (c)(3) of § 260.0-11 to read 
as follows: 


§ 260.0-11 Projections of future economic 
performance by issuers. 


* * * * * 


(b) zs * 

(1) **e 

(i) At the time such statements are 
made or reaffirmed, either the issuer is 
subject to the reporting requirements of 
section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 and has complied 
with the requirements of Rule 13a-1 or 
15d-1 thereunder, if applicable, to file its 
most recent annual report on Form 10-K; 
or if the issuer is not subject to the 
reporting requirements of section 13(a) 
or 15(d) of the Securities Exchange Act 
of 1934, the statements are made in a 
registration statement filed under the 
Securities Act of 1933 or pursuant to 
section 13(b) or (g) of the Securities 
Exchange Act of 1934. 


* * * * * 


(2) Information relating to the effects 
of changing prices on the business 
enterprise presented voluntarily or 
pursuant to Item 303 of Regulation S-K 
(17 CFR 229.300), management's 
discussion and analysis of financial 
condition and results of operations, or 
Item 302 of Regulation S-K (17 CFR 
229.300), supplementary financial 
information, and disclosed in a 
document filed with the Commission, in 
Part I of a quarterly report on Form 10- 
Q, or in an annual report to shareholders 
meeting the requirements of Rule 14a- 
3(b) and (c) or 14c-3(a) and (b) under the 
Securities Exchange Act of 1934. 

(c) **e 

(3) A statement of future economic 
performance contained in management's 
discussion and analysis of financial 
condition and results of operations 
pursuant to Item 303 of Regulation S-K 
(17 CFR 229.300); or 
* * * 7 * 

(Sec. 19(a), 48 Stat. 209; secs. 3(b), 12, 13, 14, 
15(d) and 23(a), 48 Stat. 882, 892, 894, 895 and 
901; sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 
1379; secs. 3, 4, 5 and 6(d), 78 Stat. 565-574; 
sec. 28(c), 84 Stat. 1435; secs. 3 and 18, 89 
Stat. 104 and 155; sec. 20(a), 49 Stat. 833; sec. 
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319(a), 53 Stat. 1149, 15 U.S.C. 77s(a), 78(c), 
78/, 78m, 78(n), 780(d), 78w(a), 79t. 77nn(a)). 


Authority 


These amendments are being 
proposed pursuant to the authority in 
Sections 3(b), 12, 13, 14, 15(d) and 23(a) 
of the Securities Exchange Act of 1934. 
The amendments to the safe harbor 
rules for projections also are being 
proposed pursuant to Section 19(a) of 
the Securities Act of 1933, Section 20(a) 
of the Public Utility Holding Company 
Act of 1935 and Section 319(a) of the 
Trust Indenture Act of 1939. 
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By ihe Commission. 
George A. Fitzsimmons, 
Secretary. 

August 6, 1981. 


Regulatory Flexibility Act Certification 


I, John S.R. Shad, Chairman of the 
Securities and Exchange Commission, hereby 
certify, pursuant to 5 U.S.C. 605(b), that the 


‘proposed amendments published in 


Securities Act Release No. 6338 (August 6, 
1981), “Integrated Disclosure: Proposed 
Implementing Amendments to Rules, Forms 
and Schedules Under the Securities Exchange 
Act of 1934; Proposed Clarification of Safe 
Harbor Rules for Projections Under the 
Securities Act.” will not, if promulgated, have 
a significant economic impact on a 


substantial number of small entities. The 
reasons for such certification are that the 
proposed amendments will apply only to 
those entities (including small entities) that 
are already subject to the Commission's rules 
and regulations, and that these proposed 
amendments are expected to result in a minor 
net reduction in costs to all registrants. It is 
anticipated that the effects of the proposed 
amendments will not be significant for any 
class of registrants. Thus, the proposed 
amendments will not have a significant 
economic impact on any small entities. 
Dated: August 6, 1981. 
John S.R. Shad, 
Chairmen. 
{FR Doc. 81-23445 Filed 6-12-@1 
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